






























  

  

Court File No. CV-17-11846-00CL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

IN THE MATTER OF THE COMPANIES’ CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-26, AS AMENDED 

 
AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF 
SEARS CANADA INC., CORBEIL ELECTRIQUE INC., S.L.H. TRANSPORT 
INC., THE CUT INC., SEARS CONTACT SERVICES INC., INITIUM LOGISTICS 
SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM TRADING AND 
SOURCING CORP., SEARS FLOOR COVERING CENTRES INC., 173470 
CANADA INC., 2497089 ONTARIO INC., 6988741 CANADA INC., 10011711 
CANADA INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD., 4201531 
CANADA INC., 168886 CANADA INC., AND 3339611 CANADA INC. 

 
 
 

AFFIDAVIT 

I, Timothy J. FitzGerald, of the City of Elgin, in the State of Illinois, MAKE OATH AND 

SAY: 

1. I am the Chief Financial Officer of The Middleby Corporation (“Middleby”), and, as such, 

have knowledge of the matters contained in this affidavit. To the extent that I have obtained 

information from others, I state the source of that information and verily believe that information 

to be true. 

INTRODUCTION 

2. Middleby is a manufacturer of commercial cooking equipment, industrial food processing 

equipment, and premium residential cooking appliances. The company is headquartered in Elgin, 

Illinois and is publicly traded on the NASDAQ stock exchange under the symbol “MIDD”. 
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3. Middleby acquired the Viking Range Corporation (together with its affiliates “Viking”) on 

May 1, 2013. Viking is a manufacturer of premium residential cooking ranges, ovens and kitchen 

appliances. Viking and its affiliates own the trademark VIKING in the United States and over 60 

other countries. A list of VIKING trademarks owned by Viking is attached hereto as Exhibit “A”. 

4. Sears Canada Inc. (“Sears Canada”) is the owner of the VIKING trademark in Canada 

(Registration No. TMDA47453), which was registered on September 10, 1929, as well as certain 

related trademark applications and registrations (collectively, the “Canadian Viking Trademark 

Assets”).  

5. Since it does not own the Canadian Viking Trademark Assets, Viking sells and markets its 

products under the VIKING trademark in every country in which it sells such products except 

Canada, where its products are sold under the BRIGADE trademark. 

LICENSE AGREEMENT 

6. On December 19, 2002, Sears Canada and Viking entered into a license agreement (the 

“License Agreement”), wherein Viking was granted a license to use the VIKING trademark in 

Canada subject to certain conditions set out therein. A copy of the License Agreement is attached 

hereto as Exhibit “B”. 

7. The License Agreement had an initial 5 year term, and was renewed for a further 5 year 

term. On July 21, 2011, Sears Canada notified Viking that it intended the License Agreement to 

terminate on December 19, 2012, being the end of the then-current term (the “Termination 

Notice”). The Termination Notice indicated that the basis of the termination was that Sears Canada 

wanted to renegotiate the license terms, and stated “We look forward to entering into discussions 
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with Viking in the coming months concerning the terms and conditions of a new License 

Agreement.” A copy of the Termination Notice is attached hereto as Exhibit “C”. 

8. I am advised by Jane Moss, Vice President of Finance of Viking, and do verily believe that 

throughout 2012 Viking attempted to negotiate a new license agreement with Sears Canada. These 

attempts included sending an offer to Sears Canada in May 2012, which Sears Canada did not 

accept, and to which Sears Canada made no counter-proposal. Accordingly the License 

Agreement was terminated on December 19, 2012. 

9. Even though the License Agreement was terminated Section 7.04 provides that certain 

terms of the License Agreement survive notwithstanding the termination. These include the right 

of first negotiation in Section 10.06(a), the right of first refusal in Section 10.06(b) (the “ROFR”) 

and the confidentiality clause in Section 10.04 (the “Confidentiality Provision”).  

10. The ROFR provides that: 

Right of First Refusal 

1. Subject to the terms and conditions of this Section 10.06, Sears agrees 
to grant to Viking Range, and hereby grants to Viking Range, and Viking 
Range hereby accepts form Sears, a right of first refusal to purchase from 
Sears all right, title and interest in and to the relevant Trade-mark Assets 
(the “Right of First Refusal”) upon the same terms and conditions of any 
bona fide offer received by Sears from a third party other than an Affiliate 
in connection with a merger, reorganization or sale of substantially all of 
the assets of Sears. 

2.  If, during the Term, Sears receives a bona fide offer (an “Offer”) from a 
third party other than Affiliate in connection with a merger, reorganization 
or sale of substantially of the assets of Sears to purchase other otherwise 
acquire Trade-mark Assets, and Sears, in its sole discretion, determines its 
wishes to entertain such offer, than Sears shall promptly (but in no event 
more than thirty (30) days following Sears receipt of such Offer) give 
Viking Range Notice of such Offer and of all terms relating thereto an 
identify the relevant Trade-Mark Assets.  Viking Range shall have thirty 
(30) days from the date Viking Range receives such Notice in which to 
elect to purchase all right, title and interest in and to the relevant 
Trade-mark Assets under the same terms as set forth in the Offer.  In the 
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event Viking Range expressly declines or fails to exercise its Right of First 
Refusal to enter into such an agreement within the above-described thirty 
(30) day period, Sears will be free to enter into an agreement with the third 
party that submitted the Offer, provided such agreement contains no 
additional or different terms from those set forth in the Offer.  If such 
agreement contains any additional or different terms from those set forth 
in the original Offer, Sears shall give Viking Range Notice of such 
additional or different terms and Viking Range shall have another thirty 
(30) days within which to elect to enter into an agreement with Sears under 
the terms set forth in such revised Offer. 

 

11. As noted above, the ROFR in Section 10.06 is one of the surviving covenants which 

survives the termination of the License Agreement. 

12. I am advised by Bryan Cipriano, Vice President of Sales of Middleby, and do verily believe 

that after Middleby acquired Viking, Middleby made several attempts to negotiate a new License 

Agreement with Sears Canada and its US affiliate. This included proposals by Middleby made in 

and around the spring of 2016 and followed up on in 2017. These negotiations were protracted due 

to a turnover of responsible executives at Sears Canada and its US affiliate.  

13. The negotiations also led to an in-person meeting at an industry event in January 2017 

between Sears Canada and Middleby wherein a sale of the VIKING trademark in Canada was 

discussed, but which never culminated into a binding agreement.   

VIKING TRADEMARK SALE PROCESS 

14. Sears Canada became subject to the Companies’ Creditors Arrangement Act (“CCAA”) 

pursuant to an initial order dated June 22, 2017. On July 13, 2017, the Court approved a sale 

process to be conducted by BMO Nesbitt Burns Inc., in its capacity as a sale advisor (“BMO”), 

and supervised by FTI Consulting Canada Inc., in its capacity as the court-appointed monitor of 

Sears Canada (“Monitor”) and a special committee of the board of directors of Sears Canada. A 
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copy of the order (“July 13 Order”), and the Sale Process document attached as “Schedule A” 

thereto (“Sale Process”), is attached hereto as Exhibit “D”. 

15. Paragraph 6(e) of the Sale Process required that for any data room in respect of an asset 

subject to a right of first refusal, a statement was to be included notifying the reader that such asset 

was subject to an agreement containing a right of first refusal, and that the beneficiary reserved all 

rights and remedies in respect of such agreement.  

16. On July 18, 2017, Middleby received a bid process letter, a copy of which is attached 

hereto as Exhibit “E”. The bid process letter made it clear to all bid participants that rights of first 

refusal were being reserved: 

BE ADVISED that if a Binding Bid is being submitted for one or more 
Assets or Leases that are subject to an agreement which may or may not 
contain restrictions in the nature of a right of first refusal, option to 
purchase or similar right, the beneficiary of such agreement(s) and the 
Company reserve all rights and remedies in respect of such agreement(s). 

 

17. Middleby was immediately interested in being able to consolidate its global VIKING 

brand to include Canada, which is the largest market where Middleby does not own the VIKING 

trademark it uses worldwide.  

18. Viking pioneered the development of professional grade cooking ranges for residential use 

in the 1980’s, ultimately becoming a leading manufacturer of luxury kitchen equipment. Viking 

secured the VIKING trademark and related trademarks in international markets to protect the 

brand name and reputation it has established.  
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19. By contrast, Sears Canada utilized the Canadian Viking Trademark Assets in connection 

with non-luxury kitchen appliances sold at a significantly lower price point than products 

manufactured by Viking. 

20. I am advised by Martin M. Lindsay, Treasurer of Middleby, and do verily believe that on 

August 23, 2017, he and Middleby’s external counsel participated in a discussion on the potential 

acquisition of the Canadian Viking Trademark Assets with Constance de Grosbois and Mark 

Caiger, representatives of BMO. During that discussion Middleby asserted that its ROFR rights 

remained in place, and that it expected Sears Canada to abide by the ROFR provisions. Counsel to 

Middleby also noted that by providing a copy of the License Agreement to third parties, Sears 

Canada was in breach of the Confidentiality Provision thereof. 

21. On August 30, 2017, Middleby submitted a bid to BMO and the Monitor, offering to 

acquire the Canadian Viking Trademark (“August 30 Bid”). In its bid letter, Middleby reiterated 

that it reserved its rights under the ROFR provision and expected Sears Canada to honour the 

ROFR provision. A copy of Middleby’s August 30 Bid letter, without exhibits and with the bid 

price redacted is attached as hereto as Exhibit “F”.  An unredacted version of Exhibit “F” will be 

filed separately with the Court. 

22. I am advised by Martin M. Lindsay, Treasurer of Middleby, and do verily believe that 

shortly after the August 30 Bid was submitted, Mark Caiger of BMO called to advise that the 

Middleby bid was not competitive, and advised the process for Middleby to submit an amended 

bid should it choose to do so.  

23. On September 12, 2017, Middleby submitted a revised bid letter to BMO and the Monitor, 

increasing its offer price for the Canadian Viking Trademark Assets (“September 12 Bid”). As 
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with the August 30 Bid, the September 12 Bid letter reiterated that Middleby reserved its rights 

under the ROFR provision and expected Sears Canada to honour the ROFR provision. A copy of 

Middleby’s September 12 Bid letter, with the bid price redacted is attached as hereto as Exhibit 

“G”.  An unredacted version of Exhibit “G” will be filed separately with the Court. 

24. I am advised by Martin M. Lindsay, Treasurer of Middleby, and do verily believe that 

shortly after the September 12 Bid was submitted, Mark Caiger of BMO called to advise that the 

revised Middleby bid was still not competitive, and advised the process for Middleby to submit a 

further amended bid.  

25. On September 21, 2017, Middleby sent a revised asset purchase agreement to BMO, 

containing a further increase in its offer price for the Canadian Viking Trademark Assets 

(“September 21 Bid”). A redacted copy of the cover email for Middleby’s September 21 Bid is 

attached as hereto as Exhibit “H”.  An unredacted version of Exhibit “H” will be filed separately 

with the Court. 

26. I am advised by Martin M. Lindsay, Treasurer of Middleby, and do verily believe that 

shortly after the September 21 Bid was submitted, Mark Caiger of BMO called to advise that 

Middleby’s bid was not selected, and the Canadian Viking Trademark Assets would be sold to 

another party. When asked for further information, Mark Caiger advised that Middleby should 

wait until public filings were made to obtain further information.  

27. On September 29, 2017 Middleby received a letter from counsel to Sears Canada, 

enclosing a Notice to Disclaim or Resiliate an Agreement in respect of the License Agreement 

(“Notice to Disclaim”). A copy of the Notice to Disclaim is attached as hereto as Exhibit “I”. 
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28. On September 29, 2017, Middleby received a copy of the Motion Record of Sears Canada, 

enclosing a redacted copy of the Asset Purchase Agreement dated September 29, 2017 among 

Sears Canada and Canadian Tire Corporation, Limited (the “CT Asset Purchase Agreement”), 

whereby Sears Canada agreed, subject to the terms and conditions threrein, to sell the Canadian 

Viking Trademark Assets for an undisclosed amount. The Motion Record also contained a copy of 

the License Agreement, in contravention of the Confidentiality Provision. A copy of the CT Asset 

Purchase Agreement, as redacted in the Motion Record, is attached as hereto as Exhibit “J”. 

29. Notwithstanding the ROFR, at no time prior to the service of the Motion Record was 

Middleby made aware of the CT Asset Purchase Agreement.  Other than the Motion Record, 

Middleby has not been provided notice of the offer nor has it been provided with all relevant terms, 

nor has it been given the option to elect to purchase all right, title and interest in and to Canadian 

Viking Trademark Assets as required under the License Agreement. 

30. As a result, Middleby sent Sears Canada, BMO and the Monitor a letter on October 5, 2017 

informing them that the Notice to Disclaim had not yet become effective, and that as Sears Canada 

was still bound by the ROFR provisions it was required to provide an unredacted copy of the CT 

Asset Purchase Agreement to Middleby. A copy of the October 5, 2017 letter is attached as hereto 

as Exhibit “K”. 

31. As of the date of the swearing of this affidavit, Middelby has not been provided with all of 

the terms of the Canadian Tire offer, including the purchase price, nor has it been given the option 

to elect to purchase all right, title and interest in the Canadian Viking Trademark Assets. 

32. Middleby will experience significant hardship if the License Agreement (including the 

ROFR) is disclaimed. The ROFR was obtained through commercial negotiations, and Viking paid 
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October 11, 2017 

 

BGL 
Case 
No. 

Matter Name Jurisdiction  Class/Goods Status Next Action/Date 
App Number 
Reg Number 
(bold) 

App Date 
Reg Date Open/Closed 

16005-
49 VIKING US  (11) Gas Ranges Registered  

Renewal 
4/21/2027 

73/614,351 
1,437,211 

8/12/1986 
4/21/1987 Open 

16005-
54 VIKING US  (11) Gas and electric range 

exhaust hoods. Registered  
Renewal 
11/14/2019 

73/790,543 
1,565,774 

4/3/1989 
11/14/1989 Open 

16005-
56 VIKING US  

(11) Gas cooking appliances, 
namely ranges, ovens and 
cooktops for commercial or 
domestic use. 

Registered  
Renewal 
5/29/2020 

73/835,009 
1,598,452 

10/30/1989 
5/29/1990 Open 

16005-
50 VIKING US  

(11) Electric cooking appliances; 
namely, ranges, ovens and 
cooktops. 

Registered  
Renewal 
10/12/2023 

74/281,330 
1,798,615 

6/4/1992 
10/12/1993 Open 

16005-
51 VIKING US  

(07) Kitchen clean-up 
appliances; namely, 
dishwashers. 

Registered  
Renewal 
11/16/2023 

74/801,390 
1,805,114 

6/4/1992 
11/16/1993 Open 

16005-
52 VIKING US  

(07) Kitchen clean-up 
appliances, namely, compactors 
[and food waste disposers]. 

Registered  
Renewal 
3/28/2025 

74/524,731 
1,885,831 

5/16/1994 
3/28/1995 Open 

16005-
53 VIKING US  (11) Refrigerators. Registered  

Renewal 
10/13/2018 

75/139,648 
2,196,291 

7/25/1996 
10/13/1998 Open 

16005-
55 VIKING US  (11) Electric and gas outdoor 

cooking grills. Registered  
Renewal 
10/13/2018 

75/214,926 
2,196,439 

12/18/1996 
10/13/1998 Open 
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BGL 
Case 
No. 

Matter Name Jurisdiction  Class/Goods Status Next Action/Date 
App Number 
Reg Number 
(bold) 

App Date 
Reg Date Open/Closed 

16005-
59 

VIKING US 

(35) Retail store services in the 
field of cooking appliances and 
accessories  
(41) Educational and 
entertainment services, namely, 
conducting a cooking school and 
providing cooking classes and 
demonstrations 

Registered  
Renewal 
10/30/2017 

78/760,316 
3,326,880 

11/23/2005 
10/30/2007 Open 

16005-
60 

VIKING US 

(11) Electric cookware, namely, 
freezers and microwave ovens. 
(21) Non-electric cookware, 
namely, broilers, griddles and 
deep fryers. 

Registered  
Renewal 
7/14/2019 

77/231,368 
3,655,276 

7/17/2007 
7/14/2009 Open 

16005-
63 

MY VIKING KITCHEN US 

(35) Providing a website at 
which customers can manage 
account information related to 
kitchen and cooking appliances 
and products; providing a 
website featuring consumer 
information in the field of 
kitchen and cooking products. 

Registered  
Renewal 
8/17/2020 

77/760,733 
3,836,066 

6/16/2009 
8/17/2010 Open 

16005-
61 

VIKING US (41) Entertainment services, 
namely, wine and food tastings. Registered  

US-Section 8 & 15 Affidavit (6th 
Year) 
5/7/2019 

85/474,253 
4,330,241 

11/16/2011 
5/7/2013 Open 

16005-
64 

3 SERIES US 

(07) Dishwashers. 
(11) Cooking ranges; apparatus 
for cooking, namely, cooktops; 
cooking ovens; microwave 
ovens; microwave range hoods; 
range hoods; refrigerators; 
warming drawers. 

Registered  
US-Section 8 & 15 Affidavit (6th 
Year) 
3/22/2022 

86/011,190 
4,923,164 

7/16/2013 
3/22/2016 Open 
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BGL 
Case 
No. 

Matter Name Jurisdiction  Class/Goods Status Next Action/Date 
App Number 
Reg Number 
(bold) 

App Date 
Reg Date Open/Closed 

16005-
47 

7 SERIES US 
(11) Cooking ranges; apparatus 
for cooking, namely, range tops; 
cooking ovens. 

Registered  
US-Section 8 & 15 Affidavit (6th 
Year) 
3/22/2022 

86/015,332 
4,923,165 

7/19/2013 
3/22/2016 Open 

16005-
48 

5 SERIES US 

(11) Cooking ranges; apparatus 
for cooking, namely, cooktops 
and range tops; cooking ovens; 
downdraft ventilation systems 
comprised of exhaust fans that 
extract steam and odors; range 
hoods; refrigerators; warming 
drawers; appliances for 
domestic use, namely, ice 
machines; outdoor gas grills. 

Registered  
US-Section 8 & 15 Affidavit (6th 
Year) 
3/22/2022 

86/015,338 
4,923,166 

7/19/2013 
3/22/2016 Open 

16005-
309 

VIKING Argentina 

(07) Cleaning and washing 
apparatus for kitchens including 
dishwashers, garbage (waste) 
Disposals or kitchens and waste 
compacting machines. 

Registered 

IN-Renewal Affidavit Due 
10/25/2020 2746213 

2403071 
3/25/1996 
5/19/1997 Open 

16005-
310 

VIKING Argentina 

(11) Electric and gas ovens, 
cookers, cooking rings, 
burners, cooker hoods, 
extractor hoods for Kitchens, 
and kitchen accessories; 
refrigerating appliances and 
installations, especially 
Refrigerators and freezers. 

Registered 
IN-Renewal Affidavit Due 
2/4/2018 

2746214 
2212902 

3/25/1996 
5/19/1997 Open 

16005-
312 

VIKING Australia 

(07) Kitchen garbage disposal 
units; dishwashers, 
(11) Gas and electric ovens, 
ranges, cooktops, cooking 
exhaust hoods; refrigeration 
appliances and equipment 

Registered Renewal  
12/1/2025 

679713 
679713 

12/1/1995 
12/7/1998 

Open 
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BGL 
Case 
No. 

Matter Name Jurisdiction  Class/Goods Status Next Action/Date 
App Number 
Reg Number 
(bold) 

App Date 
Reg Date Open/Closed 

16005-
311 

VIKING Australia 

(07) Small electrical kitchen 
appliances, namely knives, 
can-openers, pasta makers, 
food processors, blenders, 
mixers, food grinders and 
slicers 
(08) Tableware, namely 
sterling silver knives, forks 
and spoons; culinary hand 
tools and instruments, 
namely knives and other food 
cutting and slicing 
implements; non-electric 
pasta makers; non-electric 
con-openers; 
(09) Measuring instruments 
for use in the kitchen, namely 
measuring spoons and 
measuring cups; egg timers; 
candy and meat 
thermometers; 
(11) Small electrical kitchen 
appliances, namely waffle 
irons, toasters, woks, 
steamers, bread-making 
machines and fryers; 
(21) Household utensils and 
accessories for cooking, 
cleaning and preparing food 
namely pots and pans, grills, 
spoons for mixing, serving 
and basting, pots and pan 
scrapers, spatulas, turners, 
whisks, sieves, strainers, 
chopping blocks and graters 

Registered Renewal  
5/13/2019 

793955 
793955 

5/13/1999 
11/17/2000 

Open 
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BGL 
Case 
No. 

Matter Name Jurisdiction  Class/Goods Status Next Action/Date 
App Number 
Reg Number 
(bold) 

App Date 
Reg Date Open/Closed 

16005-
313 

VIKING Austria 

(07) Kitchen clean-up 
appliances, namely 
dishwashers, compactors, 
and food waste disposers; 
(11) Electric and gas outdoor 
cooking grills; electric and gas 
range exhaust hoods; electric 
and gas cooking appliances, 
namely ranges, ovens and 
cooktops; and refrigerators 

Registered Renewal  
5/31/2021 

AM390/2001 
195795 

1/18/2001 
5/3/2001 

Open 

16005-
314 

VIKING Austria 

(07) Washing machines, 
electrical dryers, 
dishwashers, electric carving 
knives, electric food 
processors, mixers 
(machines); 
(11) Toasters, electric ovens, 
microwave appliances, 
refrigerators, freezers, coffee 
makers,, electric clothes 
dryers 

Registered Renewal  
7/9/2021 

766138 (IR) 
766138 (IR) 

7/9/2001 
7/9/2001 

Open 
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BGL 
Case 
No. 

Matter Name Jurisdiction  Class/Goods Status Next Action/Date 
App Number 
Reg Number 
(bold) 

App Date 
Reg Date Open/Closed 

16005-
318 

VIKING Benelux 

(07) Machines to wash the 
dishes; machines washing; 
washing apparatus; cleaning 
machines; grinders for 
household and kitchen 
garbage; for household and 
kitchen trash compactors; 
parts and accessories for the 
aforesaid goods included in 
this class; 
(11) Ovens and furnaces 
(with the exception of those 
for experiments), stoves, 
apparatus and installations 
for cooking, rotisseries, 
stoves, electric pressure 
cookers, electric cooking 
utensils, stoves, range 
ventilation hoods; parts and 
accessories for the aforesaid 
goods included in this class. 

Registered Trademark Renewal 9/12/2025 855419 
580422 

9/12/1995 
8/1/1996 

Open 
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BGL 
Case 
No. 

Matter Name Jurisdiction  Class/Goods Status Next Action/Date 
App Number 
Reg Number 
(bold) 

App Date 
Reg Date Open/Closed 

16005-
317 

VIKING Benelux 

(07) Washing machines, 
electrical dryers, 
dishwashers, electric carving 
knives, electric food 
processors, mixers 
(machines); 
(11) Toasters, electric ovens, 
microwave appliances, 
refrigerators, freezers, coffee 
makers,, electric clothes 
dryers 

Registered Trademark Renewal 7/9/2021 766138 (IR) 
766138 (IR) 

7/9/2001 
7/9/2001 

Open 

16005-
321 

VIKING Brazil 

(09) Electric and gas ovens, 
furnaces, stoves, its parts and 
accessories; hoods for 
kitchen, appliances for 
ventilation; dish washers, 
trash compactors, shredders 
for use in the kitchen and its 
parts and accessories; 
refrigeration appliances and 
equipments, electric grills 
and 
Gas for use outdoors. 

Registered Trademark Renewal 9/21/2019 
819945250 
819945250 
 

6/13/1997 
9/21/1999 
 

Open 

16005-
319 

VIKING Brazil 
(21) Non-electric devices for 
dish washing and its part and 
accessories. 

Registered Trademark Renewal 9/24/2022 
820804932 
200028669 
 

6/3/1998 
9/24/2002 

Open 

16005-
320 

VIKING Brazil 
(11) Cookers, stoves and gas 
grills (not electric), its parts 
and accessories included in 
this class. 

Registered Trademark Renewal 9/24/2022 820804932 
820804932 

6/3/1998 
9/24/2002 

Open 
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BGL 
Case 
No. 

Matter Name Jurisdiction  Class/Goods Status Next Action/Date 
App Number 
Reg Number 
(bold) 

App Date 
Reg Date Open/Closed 

16005-
327 

ULTRALINE Canada Kitchen appliances namely 
ranges, ovens and 
accessories therefor, namely, 
backguards, shelves, range 
trim, range curb bases, 
broiler pans, wok rings, side 
boards, hood duct covers and 
backsplash guards. 

Registered Trademark Renewal 1/22/2023 685939 
TMA407188 

7/16/1991 
1/22/1993 

Open 

16005-
328 

ULTRALINE PROFESSIONAL & DESIGN 

 

Canada (1) Gas ranges, gas cooktops, 
gas ovens, range hoods and 
accessories therefor, namely, 
backguards, shelves, range 
trim, range curb bases, 
broiler pans, wok rings, side 
boards, hood duct covers and 
backsplash guards. 
(2) Dishwashers, 
refrigerators, microwave 
ovens, electric ranges, 
electric cooktops, electric 
ovens, and accessories 
therefor, namely, 
backguards, shelves, range 
trim, range curb bases, 
broiler pans, wok rings, side 
boards, hood duct covers and 
backsplash guards. 

Registered Trademark Renewal 
10/22/2023 

698236 
TMA418571 

2/4/1992 
10/22/1993 

Open 
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BGL 
Case 
No. 

Matter Name Jurisdiction  Class/Goods Status Next Action/Date 
App Number 
Reg Number 
(bold) 

App Date 
Reg Date Open/Closed 

16005-
326 

TONIGHT'S MENU "INTELLIGENT OVENS" 
(and design) 

 

Canada Computer software, namely 
control systems for 
combination heating and 
refrigerating food; 
combination heating and 
refrigerating device for food 
which may be remotely 
controlled. 

Registered Trademark Renewal 8/30/2021 1135948 
TMA671675 

3/26/2002 
8/30/2006 

Open 
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BGL 
Case 
No. 

Matter Name Jurisdiction  Class/Goods Status Next Action/Date 
App Number 
Reg Number 
(bold) 

App Date 
Reg Date Open/Closed 

16005-
322 

BRIGADE Canada (1) Cooktops; dishwashers; 
downdraft ventilation 
systems; freezers; grills, 
namely barbecue grills, 
cooking grills, gas grills and 
electric grills; microwave 
ovens; conventional ovens; 
range exhaust hoods; ranges; 
rangetops; refrigeration 
appliances, namely, freezers, 
refrigerators, ice makers and 
wine cellars; ventilation 
appliances, namely range 
ventilation 
Hoods, cooktop ventilation 
hoods, rangetop ventilation 
hoods, custom ventilator 
systems, rangetop 
downdrafts, cooktop 
downdrafts, duct covers and 
duct cover extensions; 
ventilation blowers; 
ventilation hoods; warming 
drawers; wine cellars. 

Registered Trademark Renewal 8/7/2030 1604564 
TMA910549 

11/30/2012 
8/7/2015 

Open 
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App Number 
Reg Number 
(bold) 

App Date 
Reg Date Open/Closed 

16005-
323 

BRIGADE Canada (1) Ice making machines; 
kitchen exhausters, namely 
range ventilation hoods, 
cooktop ventilation hoods, 
rangetop ventilation hoods, 
custom ventilator systems, 
rangetop downdrafts, 
cooktop downdrafts, duct 
covers and duct cover 
extensions; dishwashers. 

Registered Trademark Renewal 8/7/2030 1604569 
TMA910550 

11/30/2012 
8/7/2015 

Open 
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(bold) 

App Date 
Reg Date Open/Closed 

16005-
324 

BRIGADE & DESIGN 

 

Canada (1) Cooktops; dishwashers; 
downdraft ventilation 
systems; freezers; grills, 
namely barbecue grills, 
cooking grills, gas grills and 
electric grills; microwave 
ovens; conventional ovens; 
range exhaust hoods; ranges; 
rangetops; refrigeration 
appliances, namely, freezers, 
refrigerators, ice makers and 
wine cellars; ventilation 
appliances, namely range 
ventilation hoods, cooktop 
ventilation hoods, rangetop 
ventilation hoods, custom 
ventilator systems, rangetop 
downdrafts, cooktop 
downdrafts, duct covers and 
duct cover extensions; 
ventilation blowers; 
ventilation hoods; warming 
drawers; wine cellars. 

Registered Trademark Renewal 8/7/2030 1604570 
TMA910551 

11/30/2012 
8/7/2015 

Open 

16005-
325 

BRIGADE & DESIGN 

 

Canada 

 

Registered Trademark Renewal 8/13/2030 1604571 
TMA911080 

11/30/2012 
8/13/2015 

Open 
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App Number 
Reg Number 
(bold) 

App Date 
Reg Date Open/Closed 

16005-
331 

VIKING Chile (11) Electric and gas ovens, 
kitchens, kitchenettes, 
desktops, dishwashers, 
garbage appliances, 
asscessories related with 
cooking, cleaning and food 
waste. 

Registered Trademark Renewal 7/16/2026 736799 
1210036 

7/10/1995 
7/16/1996 

Open 

16005-
330 

VIKING Chile 
(11) Refrigeration appliances 
and equipment. 

Registered Follow Up  
1/15/2018 

762018 
788610 

3/8/1996 
1/30/1997 

Open 

16005-
329 

VIKING Chile  (07) Kitchen clean-up 
appliances, namely 
dishwashers, compacters, 
and food waste disposers. 

Registered Trademark Renewal 8/20/2022 563150 
987981 

3/20/2002 
8/20/2002 

Open 

16005-
342 

VIKING China P.R. (07) Electric cleaning 
machines for household 
purpose; compacting 
machines; waste disposers 
for foods. 

Registered Trademark Renewal 2/6/2024 3083323 
3083323 

1/29/2002 
2/7/2004 

Open 

16005-
341 

VIKING China P.R. (11) Electric and gas outdoor 
cooking grills; electric and gas 
range exhaust hoods; electric 
and gas cooking appliances, 
namely ranges, ovens and 
cooktops; and refrigerators. 

Registered Trademark Renewal 1/20/2018 4572567 
4572567 

3/30/2005 
1/21/2008 

Open 

16005-
332 

VIKING China P.R. (11) Charcoal grills; gas grills; 
freezers; electric toasters; 
microwave ovens. 

Registered Trademark Renewal 3/27/2023 10453901 
10453901 

2/1/2012 
3/28/2013 

Open 
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(bold) 

App Date 
Reg Date Open/Closed 

16005-
333 

VIKING in Chinese characters 

 

China P.R. (41) Education and 
entertainment services; 
conducting a cooking school; 
providing cooking classes and 
demonstration; training 
regarding wine and food 
tastings.  

Registered Trademark Renewal 3/27/2023 10453903 
10453903 

2/1/2012 
3/28/2013 

Open 

16005-
334 

VIKING in Chinese characters 

 

China P.R. (21) Broilers; griddles and 
deep fryers; pots and pans; 
grills; spoons for mixing, 
serving and basting (kitchen 
utensils); pots and pan 
scrapers (kitchen 
utensils);spatulas; turners 
(kitchen utensils); whisks; 
sieves (kitchen utensils); 
strainers; chopping blocks; 
and graters (kitchen utensils). 

Registered Trademark Renewal 3/27/2023 10453905 
10453905 

2/1/2012 
3/28/2013 

Open 

16005-
335 

VIKING in Chinese characters 

 

China P.R. 

(20) Furniture. 

Registered Trademark Renewal 3/27/2023 10453906 
10453906 

2/1/2012 
3/28/2013 

Open 

16005-
336 

VIKING in Chinese characters 

 

China P.R. 
(11) Charcoal grills; gas grills; 
freezers; electric toasters; 
microwave ovens. 

Registered Trademark Renewal 3/27/2023 10453907 
10453907 

2/1/2012 
3/28/2013 

Open 
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(bold) 

App Date 
Reg Date Open/Closed 

16005-
337 

VIKING in Chinese characters 

 

China P.R. (07) Dishwashers; kitchen 
electrical apparatus; electric 
food processors; blenders; 
electric mixers. 

Registered Trademark Renewal 3/27/2023 10453909 
10453909 

2/1/2012 
3/28/2013 

Open 

16005-
338 

VIKING China P.R. (41) Education and 
entertainment services; 
conducting a cooking school; 
providing cooking classes and 
demonstration; training 
regarding wine and food 
tastings. 

Registered Trademark Renewal 3/20/2026 10453897 
10453897 

2/1/2012 
3/21/2016 

Open 

16005-
339 

VIKING in Chinese characters 

 

China P.R. (35) Promotion of sales (for 
others); demonstration of 
goods; presentation of goods 
on communication media 
and Internet for retail 
purposes; advertising by mail 
order; providing business 
information. 

Registered Trademark Renewal 4/20/2023 10453904 
10453904 

2/1/2012 
4/21/2013 

Open 

16005-
340 

VIKING in Chinese characters 

 

China P.R. (08) Tableware (knives, forks 
and spoons); sterling silver 
knives, forks and spoons; 
knives; hand operated slicers 
(hand tools); pizza cutters 
(non-electrical); non-electric 
cheese slicers; nonelectric 
pasta makers and non-
electric can openers. 

Registered Trademark Renewal 5/6/2023 10453908 
10453908 

2/1/2012 
5/7/2013 

Open 



Page 16 of 50 
Viking Range, LLC 

October 11, 2017 

BGL 
Case 
No. 

Matter Name Jurisdiction  Class/Goods Status Next Action/Date 
App Number 
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(bold) 

App Date 
Reg Date Open/Closed 

16005-
343 

VIKING Colombia (11) Electric and gas outdoor 
kitchen grills; electric and gas 
kitchen exhaust hoods; 
electric and gas cookware; 
mainly: kitchens, ovens and 
stove covers; and 
refrigerators. 

Registered Trademark Renewal 10/7/2025 4020867 
306662 
 

3/8/2004 
10/7/2005 

Open 
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(bold) 

App Date 
Reg Date Open/Closed 

16005-
359 

VIKING Community 
Trademark 

(07) Small kitchen appliances, 
namely electric knives, can 
openers, pasta makers, food 
processors, blenders, mixers, 
food grinders and electric 
slicers, all the 
aforementioned cutting 
appliances and equipment 
being for domestic use only; 
(08) Tableware, namely 
sterling silver knives, forks, 
and spoons; culinary hand 
tools and instruments, 
namely knives and other food 
cutting and slicing 
implements; non-electric 
pasta makers, can openers, 
all the aforementioned 
cutting appliances and 
equipment 
being for domestic use only; 
(09) Measuring instruments 
for use in the kitchen, namely 
measuring spoons and 
measuring cups; egg timers; 
candy and meat 
thermometers; 
(11) Small electrical kitchen 
appliances, namely waffle 
irons, toasters, electric woks, 
steamers, bread-making 
machines and electric fryers; 
(21) Household utensils and 
accessories for cooking, 
cleaning and preparing food, 
namely pots and pans, grills, 
spoons for mixing, serving 

Registered Trademark Renewal 3/30/2019 1122266 
1122266 

3/30/1999 
7/12/2000 
 

Open 
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(bold) 
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16005-
360 

VIKING Community 
Trademark 

(07) Dishwashers; garbage 
disposals, food waste 
disposers and trash 
compactors for kitchen use; 
clothes washing machines, 
spin and tumble dryers; 
ironing machines and 
presses; parts, fittings and 
accessories for all the 
aforesaid goods; 
(11) Gas and electric ovens, 
cookers, stoves, ranges, and 
cook tops for commercial or 
domestic use and exhaust 
hoods therefor; refrigerators 
and freezers for commercial 
or domestic use; cooking 
grills; clothes and laundry 
dryers; parts, fittings and 
accessories for all the 
aforesaid goods; 
(37) Provision of technical 
assistance; repair, 
maintenance and/or 
installation services; 
information, consultancy and 
advisory services in relation 
to all the aforesaid services; 
none of the aforesaid 
services in connection with 
any kind of safety and life-
saving equipment for the 
maritime industry, thermal 
protective aids and fire 
fighter protective equipment. 

Registered Trademark Renewal 3/23/2021 9835381 
9835381 

3/23/2011 
11/11/2011 

Open 
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(bold) 

App Date 
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16005-
344 

VIKING Costa Rica (07) Kitchen cleaning devices, 
especially dishwashers, 
compactors, apparatus for 
food waste disposal. 

Registered Trademark Renewal 3/7/2023 2000-008667 
137839 

11/10/2000 
3/7/2003 

Open 

16005-
345 

VIKING Costa Rica (11) Gas and electric cookers 
for outdoor cooking, smoke 
extractors for electric and gas 
cookers, electric and gas 
cookers, especially kitchens, 
ovens and hobs, 
refrigerators. 

Registered Trademark Renewal 10/4/2021 2000-008666 
128938 

11/10/2000 
10/4/2001 

Open 

16005-
346 

VIKING Croatia (07) Kitchen clean-up 
appliances, namely, 
dishwashers, compactors, 
and food waste disposers; 
(11) Electric and gas outdoor 
cooking grills; electric and gas 
range exhaust hoods; electric 
and gas cooking appliances, 
namely, ranges, ovens, and 
cooktops, and refrigerators.  

Registered Trademark Renewal 2/2/2021 Z20010136A 
Z20010136 

2/2/2001 
10/22/2001 

Open 
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(bold) 

App Date 
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16005-
347 

VIKING Czech 
Republic 

(07) Kitchen cleaning 
appliances and devices, 
especially dishwashers, 
presses, machines for 
separating foodstuff waste. 
(11) Electric and gas outdoor 
kitchen grills, range hoods for 
electric and gas cookers, 
electric and gas boiling 
appliances and equipment, 
especially cookers, ovens and 
upper cook stoves, 
refrigerators. 

Registered Trademark Renewal 2/2/2021 163916 
249028 

2/2/2001 
11/25/2002 

Open 

16005-
348 

VIKING Denmark (07) Kitchen machines and 
apparatus for cleaning and 
clearing, namely dish 
washers, machines for 
compaction of garbage and 
garbage disposers for 
foodstuffs. 
(11) Electric barbecue 
apparatus and gas barbecue 
apparatus for outdoor use; 
electric range hoods and gas 
range hoods; electric 
apparatus and gas apparatus 
for cooking, namely stoves, 
ovens and cooktops. 

Registered Trademark Renewal 4/24/2021 VA2001 00068  
VR2001 01791 

1/8/2001 
4/24/2001 

Open 
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App Date 
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16005-
349 

VIKING Dominican 
Republic 

(09) Gas and electric stoves, 
ovens, dishwashers, garbage 
drains, garbage compactors, 
refrigeration appliances and 
accessories for the same. 

Dispatched 
 

Follow Up 10/16/2017 
 

94151 
94151 

10/16/1997 
12/15/1997 

Open 

16005-
350 

VIKING Dominican 
Republic 

(11) Portable gas stoves, 
ovens, exhaust bells and 
ventilation. 

Registered Trademark Renewal 2/15/2018 95232 
95232 

12/10/1997 
2/15/1998 

Open 

16005-
351 

VIKING Dominican 
Republic 

(07) Elevators, winches 
(11) Heaters, ventilation 
appliances. 

Registered Trademark Renewal 
10/15/2018 

101479 
101479 

8/28/1998 
10/15/1998 

Open 

16005-
352 

VIKING Ecuador (07) Cleaning appliances for 
the kitchen, as dish washer, 
compactors, food waste 
processors. (except for 
engines other than land 
vehicles), couplings and 
transmission systems (other 
than for land vehicles), non-
hand operated agricultural 
implements, egg-incubators; 
and in general all products in 
international class 07. 

Registered Trademark Renewal 3/8/2024 136821 
28888-2004 

8/29/2003 
3/8/2004 

Open 
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16005-
353 

VIKING Ecuador (11) Electric or gas grill; 
Electric or gas extractors; 
Electric or gas cooking 
appliances, such as cookers, 
ovens and kitchen panels; 
and refrigerators. Especially 
lighting, heating, steam 
generating, cooking, 
refrigerating, drying, 
ventilating, water distribution 
and sanitary equipment; and 
in general all products in 
international class # 11. 

Registered Trademark Renewal 3/8/2024 136820 
28887-2004 

8/29/2003 
3/8/2004 

Open 

16005-
354 

VIKING Egypt (07) Kitchen clean-up 
appliances, namely 
dishwashers, compactors, 
and food waste disposers. 

Registered Trademark Renewal 3/15/2022 149627 
149627 

3/16/2002 
3/21/2007 

Open 

16005-
356 

VIKING El Salvador (07) Cleaning appliances for 
the kitchen, in particular, 
washing machines, 
compactors, food destroyers 
machines. 

Registered Trademark Renewal 9/16/2024 E-22207-2002 
00159 00186 

2/12/2002 Open 

16005-
357 

VIKING El Salvador (11) Outdoor grill, kitchen gas 
extractors, cooking 
appliances, in particular, 
kitchens, ovens and 
worktops; refrigerators. 

Registered Trademark Renewal 9/16/2024 E-22208-2002 
00160 00186 

2/12/2002 Open 
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16005-
358 

VIKING Estonia (07) Kitchen clean-up 
appliances, namely 
dishwashers, compactors, 
and food waste disposers; 
(11) Electric and gas outdoor 
cooking grills; electric and gas 
range exhaust hoods; electric 
and gas cooking appliances, 
namely ranges, ovens and 
cooktops; and refrigerators. 

Registered Trademark Renewal 7/29/2022 EE M200100223 
36533 

2/1/2001 Open 
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16005-
361 

VIKING France (07) Apparatus and electric 
kitchen utensils, cleaning and 
destruction food; 
dishwashers, apparatus and 
utensils cleaning being all 
intended for use of kitchen; 
dishwashing machines; 
crushing machines for 
disposals for the kitchen; 
(11) Gas ovens and electric 
(except furnaces for 
experiments); cookers, 
cooker hoods, hoods 
evacuation for the kitchen; 
(21) Apparatus and utensils 
not electric for the kitchen 
(neither of precious metal, 
neither plated), cleaning and 
elimination food, collectors 
disposals namely; dust bins 
for domestic use, baskets for 
domestic use not of precious 
metal, trash compacting 
machines food of kitchen 

Registered Re-validate registration in 
French Polynesia  
9/1/2023 

95588174 
95588174 

 

9/15/1995 Open 
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16005-
363 

VIKING Germany (07) Washing machines, 
electrical dryers, 
dishwashers, electric carving 
knives, electric food 
processors, mixers 
(machines); 
(11) Electrical ovens, 
microwave ovens, 
refrigerators, freezers, coffee 
machines, 

Registered Trademark Renewal 
10/31/2021 

B93991 
2030116 

10/18/1991 Open 

16005-
365 

VIKING Germany (11) Electrical tanning 
apparatus; in particular UVA 
tubes for tanning combined 
apparatus for tanning; 
apparatus for tanning certain 
parts of the body; electrical 
dryer, in particular hair dryer. 

Registered Trademark Renewal 8/31/2023 B99259 11WZ 
2100451 

8/11/1993 Open 

16005-
364 

VIKING Germany (11) Sanitary facilities 
(21) Garbage or trash cans. 

Registered Trademark Renewal 9/30/2025 39537377.8 
39537377 

9/12/1995 Open 
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16005-
362 

VIKING Germany (07) Kitchen clean-up 
appliances, namely, 
dishwashers compactors and 
food waste disposers; small 
kitchen appliances, namely, 
electric 
knives, electric can openers, 
electric pasta makers, electric 
food processors, blenders, 
electric mixers, electric food 
grinders and electric slicers 
(08) Tableware, namely, 
sterling silver knives, forks 
and spoons; culinary hand 
tools and instruments, 
namely, knives, hand 
operated slicers, pizza 
cutters, cheese slicers, non-
electric pasta makers and 
non-electric can openers; 
(09) Measuring instruments 
for use in the kitchen, 
namely, measuring spoons 
and measuring cups; egg 
timers; candy and meat 
thermometers; 
(11) Electric and gas outdoor 
cooking grills; electric and gas 
range exhaust hoods; electric 
and gas cooking appliances, 
namely, ranges, ovens and 
cooktops; refrigerators; small 
electrical kitchen appliances, 
namely, waffle irons, 
toasters, electric woks, 
steamers, bread making 
machines and electric fryers; 

Registered Trademark Renewal 1/31/2022 30200913.2/11 
30200913 

1/2/2002 Open 
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16005-
434 

VIKING Great Britain (11) Apparatus for cooking; 
ovens, cookers, gas and 
electric stoves, ranges and 
cooktops; all being cooking 
appliances; parts and fittings 
for all the aforesaid goods; all 
included in Class 11. 

Registered Trademark Renewal 3/24/2020 1530694 
1530694 

3/24/1993 
6/10/1994 

Open 

16005-
435 

VIKING Great Britain (07) Kitchen cleaning 
machines, but not including 
vacuum cleaning machines, 
floor cleaning machines, 
washing machines and 
dishwashers and similar 
goods to washing machines 
and dishwashers; garbage 
disposals and trash 
compactors for kitchen use; 
parts and fittings therefor; 
(11) Refrigerating, heating 
and cooking installations and 
apparatus; parts and fittings 
therefor. 

Registered Trademark Renewal 3/1/2026 2058646 
2058646 

3/1/1996 
2/26/1999 

Open 
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16005-
366 

VIKING Greece (07) Kitchen clean-up 
appliances, namely, 
dishwashers, compactors, 
and food waste disposers; 
(11) Electric and gas outdoor 
cooking grills; electric and gas 
range exhaust hoods; electric 
and gas cook appliances, 
namely ranges, ovens and 
cooktops; and refrigerators. 

Registered Trademark Renewal 
4/2/2021 

146270 
146270 

4/2/2001 
4/2/2001 

Open 

16005-
367 

VIKING Guatemala (11) Electric and gas outdoor 
cooking grills; electric and gas 
range exhaust hoods; electric 
and gas cook appliances, 
namely ranges, ovens and 
cooktops; and refrigerators. 

Registered Trademark Renewal 7/25/2021 20001-1507 
111887 

3/7/2001 
7/26/2001 

Open 

16005-
368 

VIKING Guatemala (07) Kitchen clean-up 
appliances, namely, 
dishwashers, compactors and 
food waste disposers. 

Registered Trademark Renewal 1/16/2020 20001-1506 
167284 

3/7/2001 
1/17/2010 

Open 

16005-
746 

VIKING Guatemala (09) Automatic fire sprinkling 
systems and replacement 
parts therefor. 

Registered Trademark Renewal 6/03/2024 1993-003018 
130085 

5/17/1993 
6/4/2004 

Open 



Page 29 of 50 
Viking Range, LLC 

October 11, 2017 

BGL 
Case 
No. 

Matter Name Jurisdiction  Class/Goods Status Next Action/Date 
App Number 
Reg Number 
(bold) 

App Date 
Reg Date Open/Closed 

16005-
369 

VIKING Hong Kong (11) Electric and gas outdoor 
cooking grills; electric and gas 
range exhaust hoods; electric 
and gas cook appliances, 
ranges, ovens and inset 
cooking tops; and 
refrigerators; all included in 
Class 11. 

Registered Trademark Renewal 4/3/2023 07206/2002 
300123191 

5/18/2002 
4/3/2003 

Open 

16005-
370 

VIKING Hong Kong (07) Kitchen clean-up 
appliances, namely, 
dishwashers, compactors and 
food waste disposers. 

Registered Trademark Renewal 5/18/2019 07205/2002 
03284/2004 

5/18/2002 
3/10/2004 

Open 

16005-
371 

VIKING Hungary (07) Kitchen cleaning 
installations, including 
dishwashers, waste 
compacting machines and 
kitchen waste disintegrators 
and accessories. 
(11) Open-air electric and gas 
roasts, electric and gas-oven 
extractor hoods, electric and 
gas cooking utensils, kitchen 
ranges, cooking rings and 
refrigerators. 

Registered Trademark Renewal 2/1/2021 M0100648 
174516 

2/1/2001 
3/4/2003 

Open 
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16005-
372 

VIKING Iceland (07) Kitchen clean-up 
appliances, namely 
dishwashers, compactors, 
and food waste disposers; 
(11) Electric and gas outdoor 
cooking grills; electric and gas 
range exhaust hoods; electric 
and gas cooking appliances, 
namely ranges, ovens and 
cooktops; and refrigerators. 

Registered Trademark Renewal 5/3/2021 400/2001 
506/2001 

2/2/2001 
5/3/2001 

Open 

16005-
374 

VIKING Indonesia (07) Kitchen clean-up 
appliances, namely 
dishwashers, compactors and 
food waste disposers; small 
kitchen appliances, namely 
electric knives, electric can 
openers, electric pasta 
makers, electric food 
processors, blenders for 
household purposes, electric 
mixers, electric food grinders, 
and electric slicers. 

Registered Trademark Renewal 9/5/2022 D00-02-20188 
1DM000374426  

9/5/2002 
10/9/2003 

Open 
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16005-
375 

VIKING Indonesia (11) Installation for lighting, 
heating apparatus, stem 
generating, cooking 
apparatus, refrigerating 
apparatus, drying apparatus, 
ventilator, water supply & 
sanitary purposes, automatic 
water spray apparatus and 
parts thereof, water spraying 
apparatus in fire emergency 
and first aid and parts 
thereof, fire extinguishing 
apparatus and parts thereof, 
valves of spraying apparatus 
to regulate water stream 
detection warning meters 
and flow supervision. 

Registered Trademark Renewal 2/19/2024 D00-2004-
04007-04046 
IDM000049369 

2/19/2004 
9/8/2005 

Open 

16005-
376 

VIKING International (07) Washing machines, 
electrical dryers, 
dishwashers, electric carving 
knives, electric food 
processors, mixers 
(machines); 
(11) Toasters, electric ovens, 
microwave appliances, 
refrigerators, freezers, coffee 
makers, electric clothes 
dryers. 

Registered Trademark Renewal 7/9/2021 766138 (IR) 
766138 (IR) 

7/9/2001 
7/9/2001 

Open 
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16005-
377 

VIKING Ireland (07) Domestic cleaning 
appliances included in class 
7; dishwashers; compactors 
and appliances for use in 
waste and food disposal, all 
being for kitchen purposes 
and all being goods included 
in 
Class 7.  

Registered Trademark Renewal 8/17/2022 5696/95 
174457 

8/18/1995 
8/18/1995 

Open 

16005-
378 

VIKING Ireland (11) Refrigeration appliances 
and equipment and parts and 
fittings for such appliances 
and equipment, all being 
goods included in class 11. 

Registered Trademark Renewal 2/21/2023 1404/96 
174277 

2/22/1996 
2/22/1996 

Open 

16005-
379 

VIKING Ireland (11) Gas and electric ovens, 
cookers, stoves, ranges, and 
cook tops for commercial or 
domestic use and exhaust 
hoods therefor? Cooking 
grills? Parts, fittings and 
accessories for all the 
aforesaid goods? Cooking 
apparatus, utensils and 
appliances included in class 
11? None of the 
aforementioned goods being 
for use in space heating. 

Registered Trademark Renewal 3/29/2021 2011/00560 
245590 

3/30/2011 
3/30/2011 

Open 
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16005-
380 

VIKING Israel (07) Kitchen clean-up 
appliances, namely 
dishwashers, compactors and 
food waste disposers; all 
included in class 7. 

Registered Trademark Renewal 2/1/2022 146307 
146307 

2/1/2001 
6/4/2002 

Open 

16005-
381 

VIKING Israel (11) Electric and gas outdoor 
cooking grills; electric and gas 
range exhaust hoods; electric 
and gas cooking appliances, 
namely ranges, ovens and 
cooktops; and refrigerators; 
all included in class 11. 

Registered Trademark Renewal 2/1/2022 146309 
146309 

2/1/2001 
7/2/2002 

Open 

16005-
382 

VIKING Italy (07) Kitchen clean-up 
appliances, namely 
dishwashers, garbage 
disposers for kitchen use, and 
trash compactors for kitchen 
use; 
(11) Gas and electric ovens, 
ranges, cooktops, cooking 
exhaust hoods and accessory 
appliances related to 
cooking; and refrigeration 
appliances and equipment. 

Registered Trademark Renewal 3/27/2026 001474 
1217071 

3/27/1996 
8/26/1998 

Open 
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16005-
383 

VIKING Japan (06) 
(08) 
(11) 
(14) 
(16) 
(19) 
(20) 
(21) 
(24) 

Registered Trademark Renewal 4/28/2024 4-41920 
2649899 

3/31/1992 
4/28/1994 

Open 

16005-
384 

VIKING Jordan (07) Kitchen clean-up 
appliances, namely 
dishwashers, compactors, 
and food waste disposers. 

Registered Trademark Renewal 3/10/2022 66039 
66039 

3/10/2002 
4/28/2003 

Open 

16005-
385 

VIKING Jordan (11) Electric and gas outdoor 
cooking grills; electric and gas 
range exhaust hoods; electric 
and gas cooking appliances, 
namely ranges, ovens and 
cooktops; and refrigerators. 

Registered Trademark Renewal 3/10/2022 66040 
66040 

3/10/2002 
4/28/2003 

Open 

16005-
387 

VIKING Latvia (07) Kitchen clean-up 
appliances, namely 
dishwashers, compactors, 
and food waste disposers 
(11) Electric and gas outdoor 
cooking grills; electric and gas 
range exhaust hoods; electric 
and gas cooking appliances, 
namely, ranges, ovens, and 
cooktops; and refrigerators. 

Registered Trademark Renewal 2/1/2021 M-01-155 
M49311 

2/1/2001 
4/20/2002 

Open 
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16005-
388 

VIKING Lebanon (07) Small kitchen appliances, 
namely electric knives, can 
openers, pasta makers, food 
processors, blenders, mixers, 
food grinders and electric 
slicers; kitchen clean-up 
appliances; 
(08) Tableware, namely 
sterling silver knives, forks, 
and spoons; culinary hand 
tools and instruments, 
namely knives and other food 
cutting and slicing 
implements; non-electric 
pasta makers, can openers; 
(09) Measuring instruments 
for use in the kitchen, namely 
measuring spoons and 
measuring cups; egg timers; 
candy and meat 
thermometers; 
(11) Small electrical kitchen 
appliances, namely waffle 
irons, toasters, electric woks, 
steamers, bread-making 
machines, and electric fryers; 
electric and gas outdoor 
cooking grills; electric and gas 
ovens, stoves, warming 
drawers; gas cooking 
appliances, namely ranges, 
ovens and cooktops and their 
parts and accessories; 
cooking gas and electric 
range exhaust hoods, 
ventilation devices; 
downdraft ventilation 

Registered Trademark Renewal 3/25/2030 82921 
82921 

3/21/2000 
3/21/2000 

Open 
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16005-
389 

VIKING Lithuania (07) Kitchen clean-up 
appliances, namely 
dishwashers, compactors, 
and food waste disposers; 
(11) Electric and gas outdoor 
cooking grills; electric and gas 
range exhaust hoods; electric 
and gas cooking appliances, 
namely ranges, ovens and 
cooktops; and refrigerators. 

Registered Trademark Renewal 2/13/2021 2001 0252 
44235 

2/13/2001 
11/12/2001 

Open 

16005-
390 

VIKING Malaysia (11) Gas and electric ovens, 
ranges, cooktops, cooking 
exhaust hoods, dishwashers, 
garbage disposers and 
accessory appliances for 
kitchen use and/or related to 
cooking, cleaning and food 
disposal. 

Registered Trademark Renewal 
10/24/2022 

95/11265 
95011265 

10/24/1995 
10/21/2005 

Open 

16005-
391 

VIKING Malaysia (11) Refrigeration appliances 
and equipment for kitchen 
use. 

Registered Trademark Renewal 4/5/2023 96/03520 
96003520 

4/5/1996 
1/15/2008 

Open 

16005-
392 

VIKING Mexico (11) Apparatus for lighting, 
heating, steam generating, 
cooking, refrigerating, drying, 
ventilating, water supply and 
sanitary purposes. 

Registered Trademark Renewal 6/16/2024 202333 
500068 

6/16/1994 
8/1/1995 

Open 
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16005-
393 

VIKING Mexico (41) Training and educational 
demonstrations in the use of 
cookware, kitchenware and 
kitchen appliances; 
educational and 
entertainment services, 
namely, conducting a cooking 
school and providing cooking 
classes and demonstrations. 

Registered Follow Up  
5/15/2018 

896426 
1077451 

11/16/2007 
12/12/2008 

Open 

16005-
394 

VIKING Mexico (08) Tableware, namely, 
knives, forks, and spoons, 
culinary hand tools and 
instruments, namely, knives, 
hand operated slices, pizza 
cutters, cheese slicers, and 
non-electric can openers, 
excluding expressly scissors 
and shears. 

Registered Follow Up  
5/15/2018 

896423 
1060856 

11/16/2007 
9/17/2008 

Open 

16005-
395 

VIKING Mexico (07) Clean-up electric 
appliances, for kitchen, 
namely, compactors, 
disposals and dishwashers, 
electric knives, electric can 
openers, electric pasta 
makers, electric food 
processors, blenders, electric 
mixers, electric food grinders 
and electric slicers. 

Registered Follow Up  
5/15/2018 

896424 
1077924 

11/16/2007 
1/7/2009 

Open 



Page 38 of 50 
Viking Range, LLC 

October 11, 2017 

BGL 
Case 
No. 

Matter Name Jurisdiction  Class/Goods Status Next Action/Date 
App Number 
Reg Number 
(bold) 

App Date 
Reg Date Open/Closed 

16005-
396 

VIKING Mexico (21) Kitchen utensils and 
kitchen accessories for 
cooking, cleaning and 
preparing food, namely, pots 
and pans, grills, spoons for 
mixing, serving and pasting 
[foods with its own juice or 
any other liquid while 
cooking), spatulas, turners, 
whisks, sieves, strainers, 
chopping blocks and graters. 

Registered Follow Up  
5/15/2018 

896422 
1074547 

11/16/2007 
11/27/2008 

Open 

16005-
397 

VIKING Mexico (35) Commercialization 
services in the fields of 
cookware, kitchenware and 
kitchen and cooling appliance 
(electrical appliances) and 
accessories through retail 
stores (commercial 
intermediary). 

Registered Trademark Renewal 2/26/2020 1070796 
1192276 

2/26/2010 
11/30/2010 

Open 

16005-
399 

VIKING New Zealand (07) Washing machines, 
electric motors; 
(09) Petrol pumps; 
(11) Refrigerators. 

Registered Trademark Renewal 7/25/2024 38899 
38899 

7/25/1941 
2/3/1942 

Open 

16005-
398 

VIKING New Zealand (11) Gas and electric ovens, 
ranges, cooktops, exhaust 
hoods for ovens, ranges and 
cooktops, dishwashers, 
garbage disposals, 
refrigerators and freezers (all 
being goods in this class for 
kitchen use). 

Registered Trademark Renewal 9/12/2026 253456 
253456 

9/12/1995 
7/14/1999 

Open 
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16005-
400 

VIKING Nicaragua (07) Kitchen clean-up 
appliances, namely 
dishwashers, compactors and 
food waste disposers; 
(11) Electric and gas outdoor 
cooking grills; electric and gas 
range exhaust hoods; electric 
and gas cooking appliances, 
namely ranges, ovens and 
cooktops; and refrigerators. 

Registered Trademark Renewal 8/17/2023 2002/000499 
58616 

3/5/2002 
8/18/2003 

Open 

16005-
401 

VIKING Norway (07) Kitchen clean-up 
appliances, namely 
dishwashers, compactors and 
food waste disposers; 
(11) Electric and gas outdoor 
cooking grills; electric and gas 
range exhaust hoods; electric 
and gas cooking appliances, 
namely ranges, ovens and 
cooktops; and refrigerators. 

Registered Trademark Renewal 9/17/2018 200101169 
247657 

1/24/2001 
9/17/2008 

Open 

16005-
402 

VIKING Panama (07) Cleaning appliances for 
kitchen, namely, 
dishwashers, compactors, 
waste crushers. 

Registered Trademark Renewal 4/2/2022 120339-01 
120339-01 

4/2/2002 
7/18/2003 

Open 

16005-
403 

VIKING Panama (11) Electric and gas grills to 
cook outdoors; extractor gas 
and electric stoves; electrical 
or gas appliances of cooking, 
namely, stoves, ovens and 
countertop burners; and y 
refrigerators. 

Registered Trademark Renewal 4/2/2022 120340-01 
120340-01 

4/2/2002 
7/18/2003 

Open 
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16005-
404 

VIKING Peru (07) Devices for cleaning 
kitchen, including dish 
washing machines, 
compactors, food waste 
disposers. 

Registered Trademark Renewal 2/2/2024 189309 
94537 

8/28/2003 
2/2/2004 

Open 

16005-
405 

VIKING Peru (11) Devices for cleaning 
kitchen, including dish 
washing machines, 
compactors, food waste 
disposers. 

Registered Trademark Renewal 2/6/2024 189527 
94721 

9/2/2003 
2/6/2004 

Open 

16005-
406 

VIKING Philippines (07) Kitchen clean-up 
appliances namely, 
dishwashers, compactors for 
kitchen use and food waste 
disposers for kitchen use. 

Registered Follow Up  
9/13/2017 

4-1997-118354 
4-1997-118354 

2/27/1997 
12/13/2002 

Open 

16005-
407 

VIKING Philippines (11) Electric and gas cooking 
appliances, namely, range, 
ovens and cook tops, gas and 
electric range exhaust hoods, 
and refrigerators. 

Registered Follow Up  
5/21/2018 

4-1997-118355 
4-1997-118355 

2/27/1997 
5/21/2004 

Open 

16005-
408 

VIKING Poland (07) Dishwashers, garbage 
disposals, trash grinders; 
parts and fittings for the 
aforesaid goods; 
(11) Gas and electric ovens, 
cooking ranges, exhaust and 
ventilation hoods, 
refrigeration appliances; 
parts and fittings for the 
aforesaid goods. 

Registered Follow Up  
7/12/2018 

Z175931 
139559 
 

7/16/1997 
9/9/2002 

Open 
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16005-
409 

VIKING Portugal (07) Appliances for cleaning 
kitchens, in particular, 
dishwashers, garbage 
compressors and food scraps. 
(11) Portable, electric and gas 
kitchens; electric and gas 
extractor hoods; cooking, 
electrical and gas appliances, 
namely, cookers, ovens and 
hoods; refrigerators. 

Registered Trademark Renewal 5/6/2018 316360 
316360 

4/2/1996 
5/6/1998 

Open 

 

 

16005-
410 

VIKING Russian 
Federation 

(07) Dishwashers, garbage 
disposal machines and trash 
compacting machines for 
kitchen use only; parts and 
fittings for the aforesaid 
goods included in class 7. 
(11) Cooking apparatus, gas 
and electric ovens; cooking 
ranges; exhaust and 
ventilation hoods; 
refrigeration appliances; 
parts and fittings for the 
aforesaid goods included in 
class 11. 

Registered Follow Up  
1/15/2018 

97710850 
188904 

7/23/1997 
5/25/2000 

Open 

16005-
411 

VIKING Saudi Arabia (11) Gas and electric ovens, 
ranges, cooktops, cooking 
exhaust hoods, refrigeration 
equipment such as 
refrigerators and freezers 
and accessory appliances. 

Registered Trademark Renewal 5/1/2024 28882 
141503728 

3/26/1995 
12/31/1995 

Open 
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16005-
412 

VIKING Saudi Arabia (07) Dishwashing machines, 
waste disposal and 
accessories. 

Registered Trademark Renewal 9/26/2024 30564 
141604100 

8/21/1995 
8/21/1996 

Open 

16005-
413 

VIKING Singapore (11) Gas and electric ovens; 
ranges; cooktops; cooker 
hoods; parts and fittings for 
the aforesaid goods; all for 
kitchen use and/or related to 
cooking and cleaning. 

Registered Trademark Renewal 9/15/2025 8816/95 
T95/088161 

9/15/1995 
9/15/1995 

Open 

16005-
414 

VIKING Singapore (11) Refrigeration equipment Registered Trademark Renewal 5/3/2026 2056/96  
T96/02056H 

5/3/1996 
5/3/1996 

Open 

16005-
415 

VIKING Slovak 
Republic 

(07) Kitchen cleaning 
apparatus and installations, 
particularly dishwashers, 
presses, sorting food waste 
machines. 
(11) Electric and gas outdoor 
cooking grills; hoods for 
electric and gas stoves; 
electric and gas cooking 
appliances and equipment, 
particularly cookers, ovens 
and cooktops; refrigerators. 

Registered Trademark Renewal 2/2/202 252-2001 
200724 

2/2/2001 
10/10/2002 

Open 



Page 43 of 50 
Viking Range, LLC 

October 11, 2017 

BGL 
Case 
No. 

Matter Name Jurisdiction  Class/Goods Status Next Action/Date 
App Number 
Reg Number 
(bold) 

App Date 
Reg Date Open/Closed 

16005-
416 

VIKING Slovenia (07) Kitchen clean-up 
appliances, namely 
dishwashers, compactors and 
food waste disposers. 
(11) Electric and gas outdoor 
cooking grills; electric and gas 
range exhaust hoods; electric 
and gas cooking appliances, 
namely ranges, ovens and 
cooktops; and refrigerators. 

Registered Trademark Renewal 2/1/2021 L-200170167 
200170167 

2/1/2001 
12/6/2001 

Open 

16005-
417 

VIKING South Africa (07) Kitchen clean-up 
appliances, namely 
dishwashers, compactors and 
food waste disposers. 

Registered Trademark Renewal 2/2/2021 2001/01786 
2001/01786 

2/2/2001 
12/23/2004 

Open 

16005-
418 

VIKING South Africa (11) Electric and gas outdoor 
cooking grills; electric and gas 
range exhaust hoods; electric 
and gas cooking appliances, 
namely ranges, ovens and 
cooktops; and refrigerators. 

Registered Trademark Renewal 2/2/2021 2001/01787 
2001/01787 

2/2/2001 
12/23/2004 

Open 

16005-
386 

VIKING South Korea (07) Dishwashers 
(11) Gas outdoor cooking 
grills, electric range exhaust 
hoods, gas range exhaust 
hoods; gas ranges, gas ovens, 
electric ranges, electric built 
in ovens; electric cooktops, 
gas cooktops; electric 
refrigerators; gas 
refrigerators. 

Registered Trademark Renewal 3/22/2026 2005-0001024 
40-0655810 

1/10/2005 
3/22/2006 

Open 
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16005-
419 

VIKING Spain (11) Appliances for cleaning 
kitchens, in particular, 
dishwashers, garbage 
compressors and food scraps. 

Registered Trademark Renewal 
10/11/2021 

2430142 
2430142 

10/11/2001 
7/5/2002 

Open 

16005-
420 

VIKING Spain (07) Portable, electric and gas 
kitchens, electric and gas 
extracter hoods, cooking, 
electrical and gas appliances, 
namely, cookers, ovens and 
hoods, refrigerators. 

Registered Trademark Renewal 
10/16/2023 

2562416 
2562416 

10/16/2003 
3/22/2004 

Open 
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16005-
421 

VIKING Sweden (11) Apparatus and 
appliances for use in 
kitchens, whether domestic 
or commercial; apparatus 
and appliances for cooking, 
odour and/or steam 
heat/steam extraction, 
ventilation, refrigeration, 
cooling, ice-making, washing, 
waste disposal, waste 
compacting and/or grinding 
purposes; waffle irons; 
toasters, woks; steamers; 
bread makers; grills 
(including for outdoor 
purposes); ovens; stoves; 
warmers, namely drawers for 
warming of food and plates; 
cookers; ranges and 
cooktops; exhaust hoods; 
ventilation devices; 
downdrall ventilation 
devices; refrigerators; wine 
coolers; ice-making 
machines; parts and fittings 
for all the aforesaid goods 

Registered Trademark Renewal 2/17/2026 1999/03889 
378598 

5/20/1999 
2/17/2006 

Open 
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16005-
422 

VIKING Sweden (07) Machines, apparatus, 
appliances and equipment, 
all for the processing, 
blending, mixing, grinding, 
cutting, slicing or cleaning; 
electrical knives, electrical 
can openers, electrical pasta 
machines; food processors; 
food and/or drink blenders; 
food slicers; dishwashers; 
waste disposers; waste 
compactors; waste grinders; 
all the aforesaid goods for 
the use in kitchens or in areas 
of food preparation or of 
preparation of food 
domestically or 
commercially; 
(08) Hand tools, instruments 
and implements, all for 
culinary purposes and for the 
use in the preparation of or 
eating of food; cutlery, 
knives, forks, spoons; 
tableware, being wholly or 
predominantly metallic for 
use in the preparation and 
consumption of food; pasta 
makers, not electrical; can 
openers, not electrical; 
(21) Household and domestic 
utensils and accessories for 
use in kitchen and/or for 
culinary purposes; utensils 
and accessories for cooking, 
cleaning or food preparation; 
food containers; saucepans, 

Registered Trademark Renewal 1/16/2024 2003/06624 
365259 

5/20/1999 
1/16/2004 

Open 
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16005-
423 

VIKING Switzerland (07) Kitchen clean-up 
appliances, namely 
dishwashers, compactors, 
food waste disposers; 
(11) Electric and gas outdoor 
cooking grills; electric and gas 
range exhaust hoods; electric 
and gas cooking appliances, 
namely ranges, ovens and 
cooktops; as well as 
refrigerators and cold-
storage chambers. 

Registered Trademark Renewal 1/19/2021 00571/2001 
486860 

1/19/2001 
7/15/2001 

Open 

16005-
424 

VIKING Switzerland (07) Washing machines, 
electrical dryers, 
dishwashers, electric carving 
knives, electric food 
processors, mixers 
(machines); 
(11) Toasters, electric ovens, 
microwave appliances, 
refrigerators, freezers, coffee 
makers, electric clothes 
dryers. 

Registered Trademark Renewal 7/9/2021 766138 (IR) 
766138 (IR) 

7/9/2001 
7/9/2001 

Open 
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16005-
425 

VIKING Taiwan (07) Dishwashers, 
compactors, and food waste 
disposers, all for kitchen 
purposes. 
(11) Electric and gas outdoor 
cooking grills; electric and gas 
range exhaust hoods; ranges, 
ovens and cooktops; and 
refrigerators. 

Registered Trademark Renewal 3/31/2025 93009403 
1147368 

3/5/2004 
4/1/2005 

Open 

16005-
426 

VIKING Thailand (07) Dishwashers, 
compactors and food waste 
disposers (all for kitchen 
clean-up purposes). 

Registered Trademark Renewal 4/22/2022 485754 
TM242027 

4/23/2002 
5/25/2006 

Open 

16005-
427 

VIKING Thailand (11) Electric and gas outdoor 
cooking grills; electric and gas 
range exhaust hoods; electric 
and gas cooking appliances, 
namely ranges, ovens and 
cooktops; and refrigerators. 

Registered Trademark Renewal 4/22/2022 485753 
TM178810 

4/23/2002 
4/17/2003 

Open 

16005-
428 

VIKING Turkey (07) 
(11) 

Registered Trademark Renewal 
12/31/2023 

2003-35783 
2003 35783 

12/26/2003 
3/22/2005 

Open 

16005-
429 

VIKING Turkish 
Cyprus 

(07) Kitchen clean-up 
appliances, namely 
dishwashers, compactors and 
food waste disposers. 

Registered Trademark Renewal 7/2/2025 6529 
6529 

7/2/2004 
3/11/2005 

Open 
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BGL 
Case 
No. 

Matter Name Jurisdiction  Class/Goods Status Next Action/Date 
App Number 
Reg Number 
(bold) 

App Date 
Reg Date Open/Closed 

16005-
430 

VIKING Turkish 
Cyprus 

(11) Electric and gas outdoor 
cooking grills; electric and gas 
range exhaust hoods; electric 
and gas cooking appliances, 
namely ranges, ovens and 
cooktops; and refrigerators. 

Registered Trademark Renewal 7/2/2025 6530  
6530 

7/2/2004 
3/11/2005 

Open 

16005-
431 

VIKING Ukraine (07) Kitchen clean-up 
appliances, namely 
dishwashers, compactors, 
and food waste disposers. 
(11) Electric and gas outdoor 
cooking grills; electric and gas 
range exhaust hoods; electric 
and gas cooking appliances, 
namely, ranges, ovens, and 
cooktops; and refrigerators. 

Registered Trademark Renewal 2/6/2022 2002020772 
46852 

2/6/2002 
2/15/2005 

Open 

16005-
432 

VIKING United Arab 
Emirates 

(07) Kitchen clean-up 
appliances, namely 
dishwashers, compactors and 
food waste disposers. 

Registered Trademark Renewal 3/4/2022 46475 
40677 

3/4/2002 
5/26/2003 

Open 

16005-
433 

VIKING United Arab 
Emirates 

(11) Electric and gas outdoor 
cooking grills; electric and gas 
range exhaust hoods; electric 
and gas cooking appliances, 
namely ranges, ovens and 
cooktops; and refrigerators. 

Registered Trademark Renewal 3/4/2022 46476 
36614 

3/4/2002 
3/25/2003 

Open 

16005-
436 

VIKING Venezuela (11) Ovens, cooktops, ranges, 
parts and accessories, 
cooking exhaust hoods. 

Registered Trademark Renewal 5/8/2018 94-017267  
P204817 

12/27/1994 
5/8/1998 

Open 
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BGL 
Case 
No. 

Matter Name Jurisdiction  Class/Goods Status Next Action/Date 
App Number 
Reg Number 
(bold) 

App Date 
Reg Date Open/Closed 

16005-
437 

VIKING Venezuela (07) Dishwashers and 
garbage disposals. 

Registered Trademark Renewal 5/8/2018 95-000432  
P204822 

1/17/1995 
5/8/1998 

Open 

16005-
438 

VIKING Vietnam (07) Kitchen clean-up 
appliances, namely 
dishwashers, compactors and 
food waste disposers; 
(11) Electric and gas outdoor 
cooking grills; electric and gas 
range exhaust hoods; electric 
and gas cooking appliances, 
namely ranges, ovens and 
cooktops; and refrigerators.  

Registered Trademark Renewal 4/26/2022 4-2002-02296 
48300 

4/26/2002 
11/15/2002 

Open 

 

 









































































































Court File No. CV-17-l1846-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

THE HONOURABLE MR. THURSDAY, THE 13th

JUSTICE HAINEY DAY OF JULY, 2OI7

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT,R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ÉrncrnrquE INC., s.L.H. TRANSroRT INC., THE cur INC.,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS
SERVICES INC., INITIUM COMMERCE LABS [NC., INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA INC., 2491089
ONTARIO INC., 6988741 CANADA INC., 10011711 CANADA
INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
4201531 CANADA INC., 168886 CANADA INC., AND 3339611
CANADA INC.
(each, an "Applicant", and collectively, the "Applicants")

SISP APPROVAL ORDER

THIS MOTION, made by the Applicants, pursuant to the Companies' Creditors

Arrangement Act, R.S.C. 1985, c. c-36, as amended (the "CCAA") for an order, inter alia,

approving the Sale Process (as defined below) and certain related relief, was heard this day at 330

University Avenue, Toronto, Ontario.

ON READING the Notice of Motion of the Applicants, the Affidavit of Billy Wong sworn

July 5, 2017 including the exhibits thereto (the "Second Wong Affidavit"), the First Report of

FTI Consulting Canada Inc., in its capacity as Monitor (the "Monitor") filed, and on hearing the

submissions ofrespective counsel for the Applicants, counsel to the Monitor, counsel to the Board

of Directors and the Special Cornmittee of the Board of Directors of Sears Canada Inc., counsel to

Wells Fargo Capital Finance Corporation Canada as administrative agent under the DIP ABL
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Credit Agreement, counsel to GACP Finance Co., LLC as adrninistrative agent under the DIP

Term Credit Agreement,, and such other counsel as were present, no one else appearing although

duly served as appears from the Affidavits of Service of Sonja Pavic sworn July 6, 2017 fied:

SERVICE AND DEFINITIONS

1. THIS COURT ORDERS that the tirne for selice of the Notice of Motion and the Motion

Record herein is hereby abridged and validated so that this Motion is properly retumable today

and hereby dispenses with further service thereof.

2. THIS COURT ORDERS that any capitalized term used and not defined herein, shall have

the meaning ascribed thereto in the Initial Order in these proceedings dated June 22, 2077, as

amended (the "Initial Order") or the Sale Process, as applicable.

APPROVAL OF THE SALE PROCESS

3. THIS COURT ORDERS that the Sale Process attached hereto as Schedule "A" (the "Sale

Process") is hereby approved. The Applicants, the Monitor and the Financial Advisor are hereby

authorized and directed to take any and all actions as may be necessary or desirable to implement

and carry out the Sale Process, subject to the milestones contained in the Dehnitive Documents

(as defined in the Initial Order), in order to select one or more Successful Bids which shall be

consummated no later than Octob er 25,2077 or such other later date as agreed to by the Applicants,

the Monitor and the DIP Lenders or as otherwise ordered by the Court.

4. THIS COURT ORDERS that the Applicants shall, unless otherwise ordered by the Court

or agreed to by the Monitor and the DIP Lenders, by no later than September 27,2017 seek bids

for the liquidation of inventory and FF&E not otherwise included in a Successful Bid(s) (as defined

in the Sale Process), if any, with such liquidation(s) to comrnence no later than November 7,2011 .

5. THIS COURT ORDERS that nothing in this Order or the approval of the Sale Process shall

affect the rights and remedies of any party to an agreernent with any of the Applicants affecting

lands or premises in which Sears Canada has an interest, including without limitation any lease,

any operating agreement, any agreement containing an option or right of hrst refusal (or other

sirnilar right) (such right, a "ROFR") ("Property Agreements") and all rights and remedies of

the Applicants and counterparties to any Property Agreements are reserved and shall remain
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unaffected by this Order or the approval of the Sale Process. For greater certainty, the rights ancl

remedies and protections in favour of counterparties that are reserved and unaffected herein,

(whether statutory, contractual or at cor¡rnon-law), if any, including any right to receive full

disclosure of information and documentation from the Applicants, the Financial Advisor and the

Monitor relating to the Sale Process, including but not limited to the allocation of the purchase

price for the property(ies) subject to the ROFR(s) in that particular counterparty's favour, and the

allocation for all property that is subject to any en bloc offer to which it may form a part, or be

related to by way of condition or otherwise.

6. THIS COURT ORDERS that:

(a) by no later than August 4,2077, on the request of a holder of a Property Agreement,

the Applicants shall advise such holder whether the Applicants intend to take the

position that the ROFRs subject to such request are no longer in force; and

(b) if the Applicants have received a Binding Bid in the Sale Process for an Asset that

is the subject of a ROFR under a Property Agreement from a bidder (a "ROFR

Bidder") and the Applicants take the position that the ROFR will not be triggered

by such Binding Bid, then the Applicants will provide written notice to the relevant

holder of the applicable Property Agreement as follows:

(i) if such holder is not a bidder in the Sale Process for such Asset, by

September 8,2077; and

(ii) if such holder is a bidder in the Sale Process for such Asset, then once the

Applicants have elected to proceed with the transaction with the ROFR Bidder, and

in any event, no later than Septernber25,2017. The Applicants shall serve materials

in connection with such Asset sale to any party other than such holder by September

26,2017.

7. THIS COURT ORDERS that each of the Applicants and their respective affiliates,

partners, ernployees, and agents and the Monitor and the Financial Advisor and their respective

affiliates, partners, directors, employees, and agents shall have no liability with respect to any and

all losses, claims, damages or liability of any nature or kind to any person in connection or as a

result of perfonning their duties under the Sale Process, except to the extent of such losses, claims,
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damages or liabilities resulting from gross negligence or willful misconduct of the Applicants, the

Monitor or the Financial Advisor, as applicable, as determined by this Court.

8. THIS COURT ORDERS that, in connection with the Sale Process and pursuant to clause

7(3Xc) of the Canada Personal Inþrmation Protection and Electronic Documents Act, the

Applicants, the Financial Advisor and the Monitor are authonzed and permitted to disclose

personal information of identifiable individuals to prospective investors, financiers, purchasers or

bidders and to their advisors, but only to the extent desirable or required to negotiate and attempt

to complete one or rnore investment, finance or sale transaction (each, a "Transaction"). Each

prospective investor, financier, purchaser, or bidder to whom such information is disclosed shall

maintain and protect the privacy of such infonnation and shall limit the use of such information to

its evaluation of the Transaction, and if it does not complete a Transaction, shall: (i) return all such

information to the Applicants or the Monitor; or (ii) destroy all such information that is not

electronically stored and, in the case of such information that is electronically stored, destroy all

such information to the extent it is reasonably practical to do so. The purchaser in any Transaction

shall be entitled to continue to use the personal information provided to it, and related to the

property purchased, in a manner which is in all material respects identical to the prior use of such

information by the Applicants, and shall retum all other personal information to the Applicants or

the Monitor, or ensure that all other personal information is destroyed.

9. THIS COURT ORDERS that at any time during the Sale Process, the Monitor, the

Applicants or the DIP Lenders may apply to the Court for directions with respect to the Sale

Process.

GENERAL

10. THIS COURT ORDERS that this Order shall have full force and effect in all provinces

and territories in Canada.

1 1. THIS COURT HEREBY REQUESTS the aid and recognition of any Court, tribunal,

regulatory or administrative bodies, having jurisdiction in Canada or in the United States of

America, to give effect to this Order and to assist the Applicants, the Monitor and their respective

agents in carrying out the tenns of this Order. All courls, tribunals, regulatory and administrative

bodies are hereby respectfully requested to make such orders and to provide such assistance to the
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Applicants and to the Monitor, as an officer of this Court, as may be necessary or desirable to give

effect to this Order, to grant representative status to the Monitor in any foreign proceeding, or to

assist the Applicants and the Monitor and their respective agents in carrying out the terms of this

Order.

ENTERED AT / INSCRJT À rONO¡rrO
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SCHEDULE "A'
SALE PROCESS
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Schedule "4"

Sale Process

On June 22,2OI7, Sears Canada lnc. and certain of its subsidiaries (collectively, "Sears Canada") sought

and obtained protection under lhe Companies' Creditors Arrongement Act (the "CCAA") pursuant to an

initial order (the "tnitial Order")granted by the Ontario Superior Court of Justice (Commercial List) (the

"Court"). The lnitial Order contemplates Sears Canada pursuing all avenues of refinancing, restructuring,

selling and reorganizing their Business and Property (each as therein defined) subject to prior approval

ofthe Court.

Sale and lnvestment Solicitation Process

This sale and investment solicitation process (the "Sale Process") sets out the manner in which
(i) bids and proposals for a broad range of transaction alternatives including investment
proposals involving the Business, Property, assets (the "Assets") andf or leases (the "Leases") of
Sears Canada, whether en bloc or any portion(s) thereof, will be solicited from interested
parties, (ii) any Binding Bids, Binding Lease Modification Proposals and Binding Lease Surrender

Proposals (each as defined below) received will be considered and negotiated with interested
parties, (iii) any Binding Bids, Binding Lease Modification Proposals and Binding Lease Surrender

Proposals as subsequently negotiated, may be selected as Successful Bid(s) (as defined below),

and (iv) the Court's approval of such Successful Bid(s) will be sought, with an anticipated

completion date of all transactions by no later than October 25,2OI7.

The Sale Process shall be conducted by BMO Nesbitt Burns lnc. ("BMO Capital Markets", the

"Sale Advisor") on behalf of Sears Canada and under the supervision, review and approval of
both the Special Committee of the Board of Directors of Sears Canada lnc. (the "Special

Committee") and FTI Consulting Canada lnc. in its capacity as court-appointed monitor of Sears

Canada (the "Mon¡tor"). References to Sears Canada throughout this Sale Process shall mean

the Special Committee in circumstances where the integrity of this Sale Process so requires (as

determined by the Special Committee or any of the advisors, the Sale Advisor or the Monitor).

Parties who wish to have their bids or proposals considered with respect to the Business, Assets

and/or Leases, whether as a whole or any portions thereol shall participate in this Sale Process

in accordance with the procedures set out herein.

The sale of the Business, Assets and/or Leases will be on an "as is, where is" basis and without
surviving representations or warranties of any kind, nature, or description by Sears Canada, the

Sale Advisor, the Monitor or any of their respective agents or estates, except to the extent set

forth in a definitive transaction agreement executed by Sears Canada in accordance with this

Sale Process.

For the purpose of this Sale Process, the term "Landlord" shall include landlords under real

property leases and occupancy agreements for any of the Applicants' leased premises.

Solicitation Process

2

3
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5.
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6. The Sale Process will be conducted as follows:

a The Sale Advisor and Sears Canada with the assistance of its advisors and in consultation
with and under the supervision of the Monitor will:

(i) prepare a form of non-disclosure agreernent acceptable to the Monitor ("NDA") to be

executed by interested parties;
(ii) prepare forms of transaction documents to be used by interested parties in submitting

bids and proposals to Sears Canada, the form and substance of such transaction
documents to be acceptable to the Monitor after consultation with the DIP ABL Lenders

and DlPTerm Lenders (as defined in the lnitialOrder, and togetherthe "DlP Lenders")

(the "Transaction Documents" );
(iii) solicit interest from parties to enter into NDAs, and begin analyzing the transaction

a lternatives;
(iv) require that all potential bidders that wish to participate in the Sale Process must sign

an NDA in form acceptable to Sears Canada and the Monitor priorto participation in the
Sale Process, provided however that a Landlord need not sign an NDA to submit a

Binding Lease Modification Proposal or a Binding Lease Surrender Proposal; and

(v) provide potential bidders who have executed an NDA with access to an electronic data

room of due diligence information.

b. Landlords may submit to the Sale Advisor Binding Lease Modification Proposals (as defined

below) in connection with existing Leases or occupancy agreements to which they are a

party. lt is recommended that any such proposals be received in binding form on or before
5:OO p.m. Eastern Daylight Time on August L5, 2O!7 (the "B¡nd¡ng Lease Modification
Proposal Deadline"), with a contemporaneous copy delivered to the Monitor, but in no

event later than August 3L,2017;

Parties interested in pursuing a transaction must submit binding offers based on the
relevant forms of Transaction Documents including the items set out in paragraph 8 below
(a "Binding Bid") by 5:00 p.m. Eastern Daylight Time on August 31',2017 (the "B¡nd¡ng B¡d

Deadline") to the attention of the Sale Advisor as set out below, with a contemporaneous
copy delivered to the Monitor. Landlords may submit to the Sale Advisor proposals to have

Sears Canada surrender existing leases to which they are a party (a "Binding Lease

Surrender Proposal") provided that all such proposals must be received in binding form on

or before the Binding Bid Deadline, with a contemporaneous copy delivered to the Monitor;
and

d. Subject to the terms set forth herein, following the Binding Bid Deadline and the Binding

Lease Modification Proposal Deadline, Sears Canada and its advisors, in consultation with
the Monitor and the DIP Lenders, may seek to negotiate final terms with one or more

parties, and may select one or more Successful Bid(s) subject to the approval of the Court,

all in accordance with the timeline set out in the process letter, which shall be in a form

acceptable to the Monitor and the DIP Lenders, to be delivered by the Sale Advisor to
interested parties.

The Sale Advisor shall advise prospective bidders that if a Binding Bid will be submitted for
one or more Assets or Leases that are subject to an agreement which may or may not

c

e
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contain restrictions in the nature of a right of first refusal, option to purchase or similar

right, the beneficiary of such agreement(s) reserves all rights and remedies in respect of
such agreement(s). The contents of this paragraph 6(e) shall be placed in the data room for

any Asset that is subject to a ROFR.

The Sale Advisor may, in consultation with Sears Canada and the Monitor, and subject to the

terms of the Definitive Documents (as defined in the lnitial Order), engage local market leasing

agents or realestate brokers to solicit Binding Bids for discrete Assets or assignments of Leases.

Submission of Binding Offers

8. ln order for a bid to be considered a Binding Bid, it shall comply with the following:

(i) it shall contain:
a. duly executed Transaction Documents;

b. the identity and contact information of the bidder and the identities of each

person or entity that will be sponsoring or participating in such bid, including

direct and indirect owners;
c. a blackline showing changes to the relevant Transaction Documents provided to

the interested party by Sears Canada; and

d. evidence of authorization and approval to submit and consummate the bid from

the bidder's board of directors (or comparable governing body);

(ii) it includes a letter stating that the bid is irrevocable for a period of at least 20 business

days after the Binding Bid Deadline;
(iii) it provides written evidence of a firm, irrevocable financial commitment for all required

funding or financing in connection with the bid;
(iv) if applicable, a separate Transaction Document that includes a separate allocation of

value to each individual Asset or Lease subject to the bid that is the subject of a valid

and enforceable right of first refusal, option to purchase or similar right;
(v) it is accompanied by a cash deposit (the "Deposit") of IO% of the total cash purchase

price contemplated by such bid, which shall be paid to the Monitor by wire transfer (to a

bank account specified by the Monitor) and held in trust in accordance with this Sale

Process;
(vi) it does not include any request for or entitlement to any break fee, expense

reimbursement or similar type of payment;
(vii)it is not conditional upon:

a. the outcome of unperformed due diligence by the bidder, and/or
b. obtaining financing; and

(viii) it is received by the Binding Bid Deadline.

A Binding Lease Modification Proposal and a Binding Lease Surrender Proposal shall comply with

the following:

(¡) it shall contain:

a. duly executed relevant Transaction Documents;

b. the identity and contact information of the Landlord contact person;

9
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c. a blackline showing changes to the relevant Transaction Documents provided to
the interested party by Sears Canada; and

d. evidence of authorization and approval to submit and consummate the
proposal from the Landlord's board of directors (or comparable governing body)

or confirmation that such authorization and approval is not required for the

Binding Lease Modification Proposal or Binding Lease Surrender Proposal, as

applicable, to be binding on such Landlord;

(ii) it includes a letter stating that the proposal is irrevocable for a period of at least 20

business days after the Binding Bid Deadline;

(iii) in the event that third party financing is required to close the transaction, it provides

written evidence of a firm, irrevocable financial commitment for all required funding or
fina ncing;

(iv) it is not conditional upon

a the outcome of unperformed due diligence by the Landlord, andlor

b. obtainingfinancing;

(v) it is received by the Binding Lease Modification Proposal Deadline or the Binding Bid

Deadline, as applicable; and

(vi) to the extent that a Landlord intends to submit a proposal contemplating a material

modification of an existing Lease to which it is party (a "Binding Lease Modification
Proposal"), such Binding Lease Modification Proposal must, in addition to the foregoing

requirements, contain such Landlord's consent that the Sale Advisor and Sears Canada

may share such Binding Lease Modification Proposal with other bidders in the Sale

Process who have signed NDAs, subject to any restrictions that may be contained in

such Binding Lease Modification Proposal,

Sears Canada, with the consent of the Monitor, the Sale Advisor and the DIP Lenders, may waive

compliance with any one or more of the requirements specified in sections 8 and 9 and deem,

with the consent of the bidding party, a non-compliant bid, lease surrender proposal or lease

modification proposal to be a Binding Bid, a Binding Lease Surrender Proposal or a Binding Lease

Modification Proposal, respectively, with the exception of a bid or a lease surrender proposal

that is received after the Binding Bid Deadline or a lease modification proposal that is received

after the Binding Lease Modification Proposal Deadline.

Evaluation of Comoetins Bids a Prooosals and Court Aporoval

1.1. Following the Binding Bid Deadline and the Binding Lease Modification Proposal Deadline, as

applicable, Sears Canada shall consult with the Monitor, the Sale Advisor and the DIP Lenders

and decide whether to (i) continue negotiations with a selected number of bidders that have

submitted Binding Bids, Binding Lease Modification Proposals and/or Binding Lease Surrender

Proposals, with a view to selecting one or more non-overlapping Bindings Bids, Binding Lease

Modification Proposals and/or Binding Lease Surrender Proposals (collectively, the "Successful

l_0.
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Bid(s)") upon approval of the Board of Directors of Sears Canada, and (ii) take such steps as are

necessary to finalize and consummate the Successful Bid(s). Sears Canada shall have no

obligation to conclude a sale arising out of this Sale Process and reserves the right and

unfettered discretion to reject any bid or proposal (including any Binding Bid, Binding Lease

Modification Proposal and Binding Lease Surrender Proposal), but shall not do so without the

approval of the Monitor after consultation with the DIP Lenders. lf Sears Canada does select any

Successful Bid(s), it shall be under no obligation to accept the highest bid.

Following selection of a Successful Bid(s), Sears Canada and its advisors in consultation with the

Monitor shall seek to settle any necessary definitive agreement(s) with respect to the Successful

Bid(s) in form and substance acceptable to the DIP Lenders and the Board of Directors of Sears

Canada. Once all necessary definitive agreement(s) with respect to a Successful Bid have been

finalized, Sears Canada will apply to the Court as soon as reasonably practicable for an order in
form and substance acceptable to the Monitor and the DIP Lenders (an "Approval and Vesting

Order") approving such Successful Bid and authorizing Sears Canada to (i) enter into any and all

necessary agreements with respect to the Successful Bid, (ii) undertake such other actions as

may be necessary to give effect to such Successful Bid, and (iii) implement the transaction(s)

contemplated in such Successful Bid.

Each Landlord shall be advised by no later than two business days after the selection of a

Successful Bid(s) relating to such Landlord's Lease(s), and in any event no later than October 6,

2Ol-7, which of its Lease(s) are included in such Successful Bid(s).

All Deposits shall be retained by the Monitor and invested in an interest bearing trust account.

lf one or more Successful Bids are selected and an Approval and Vesting Order is granted in

connection therewith, the Deposit paid in connection with such Successful Bid(s) (plus

applicable interest) will be non-refundable and shall, upon closing of the transaction

contemplated by such Successful Bid(s), be applied to the purchase price to be paid in

connection with such Successful Bid(s) or be dealt with as otherwise set out in the definitive

agreement(s) entered into in connection with such Successful Bid(s). Any Deposit (plus

applicable interest) delivered with a Binding Bid that is not selected as a Successful Bid, will be

returned to the applicable bidder within ten (10) business days of the date of expiration of such

Binding Bid or an earlier date as may be determined by Sears Canada, in consultation with the

Monitor and the Sale Advisor,

Consents an lnformation

15 Any amendments to this Sale Process, including the relevant dates and deadlines set forth
herein, may be made with the written consent of the Special Committee, the Monitor and the

DIP Lenders, or by further order of the Court.

t6 Notwithstanding anything else contained herein, Sears Canada, in its reasonable business

judgment and in consultation with the Sale Advisor, the Monitor and the DIP Lenders may, from

time to time, withdraw any Leases or Assets from this Sale Process in accordance with the CCAA,

and Sears Canada's rights under the lnitial Order.

1.4.
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lf any DIP Lender intends to participate as a bidder in this Sale Process, such party must provide

written notice of such intention (the "Part¡cipation Notice") to the Sale Advisor, with a copy to
the Monitor, on or before July 17,2017 (the "Participation Notice Deadline"). Any DIP Lender

who delivers a Participation Notice shall not be entitled to any Bid lnformation or Confidential
lnformation (each as defined below), and cannot be a Restricted Process Observer (as defined
below), or to participate in the review or drafting of Transaction Documents or the review,

consideration, negotiation or selection of Successful Bid(s). The failure of such parties to deliver
a Participation Notice by the Participation Deadline shall render such parties unable to
participate as a bidder in this Sale Process.

Subject to the confidentiality terms hereof, the Sale Advisor shall provide regular updates to the
DIP Lenders and their advisors with respect to matters related to the Sale Process. Any

information that is provided by the Sale Advisor, Sears Canada, the Monitor or their advisors to
any of the DIP Lenders or their advisors, in respect of the Sale Process, including regarding any

participants therein, any bids received or terms thereof or otherwise ("Confidential

lnformation"), will be provided on a strictly confidential basis only and such parties shall not be

permitted to share such Confidential lnformation with anyone other than any other DIP Lenders

or the DIP Lenders' advisors, without the consent of Sears Canada and the Sale Advisor in
consultation with the Monitor.

ln addition, the following highly-sensitive information will solely be provided on a strictly
confidential basis only to the Restricted Process Observers (as defined below), notwithstanding
the terms of any bids or proposals received: the identity of the bidders; the particular Assets,

Leases and/or Business that are the subject of a particular Binding Bid, Binding Lease

Modification Proposal or Binding Lease Surrender Proposal; the proposed purchase price for the
Business, Assets and/or Leases identified in a Binding Bid, Binding Lease Modification Proposal

or Binding Lease Surrender Proposal; and the number of bidders that are considering or have

submitted Binding Bids, Binding Lease Modification Proposals and/or Binding Lease Proposals

for a particular Asset, Lease or Business, and copies of all bids or proposals received in the Sale

Process (collectively, the "Bid lnformation"). The Monitor will maintain a list of personnel

and/or categories of personnel who have a need to know the Bid lnformation, including
personnel and/or categories of personnel of the financial and legal advisors to the DIP Lenders

(the "Restricted Process Observers"). No Bid lnformation will be provided to any individual who
is not a Restricted Process Observer and, notwithstanding the terms of the DIP Facilities (as

defined in the lnitial Order), Restricted Process Observers shall only be permitted to share such

Bid lnformation with other Restricted Process Observers unless the prior written consent of the
Monitor in consultation with the Sale Advisor is obtained.

Subject to the terms hereof, the Special Committee or its designate may participate in the
negotiations under the Sale Process and shall give instructions to Sears Canada's advisors in

respect of or relating to this Sale Process. Certain members of management of Sears Canada

have advised the Special Committee and Sears Canada's advisors that they intend to submit a

bid or proposal. Management of Sears Canada involved in any capacity in connection with the
submission of any bid or proposal will not be provided with Confidential lnformation or Bid

lnformation, including information about Binding Bids, Binding Lease Modification Proposals or
Binding Lease Surrender Proposals that third parties have made or information about whether
any particular party has made a Binding Bid, Binding Lease Modification Proposal or Binding

Lease Surrender Proposal, shall not participate in the review or drafting of Transaction

6
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Documents or the review, consideration, negotiation or selection of Successful Bid(s), and may

be subject to further restrictions as may be determined from time to time by the Special

Committee in consultation with Sears Canada's advisors and the Monitor.

Under no circumstances should the management of Sears Canada communicate with any

interested party without one of the Sale Advisor, the Monitor or Osler, Hoskin & Harcourt LLP

("Osler"), legal advisor to Sears Canada, present.

All communications relating to a potential bid must be addressed to the Sale Advisor. lnterested
parties must adhere to the following communication protocol:

(i) members of Sears Canada's management team will only be available to prospective

bidders at times scheduled and on terms determined by BMO Capital Markets as it
determines necessary to advance the Sale Process, provided that such meetings or
other communications with management must be supervised by any one of the Sale

Advisor, the Monitor or Osler; and

(ii) members of Sears Canada's management and outside advisory teams have been

instructed to direct any and all inquiries from prospective bidders to BMO Capital

Markets.

Nothing in this Sale Process shall be construed to (i) permit or require any amendments to the

terms of any Lease without the consent of the applicable Landlord, or (ii) obligate any Landlord

to negotiate with a party regarding any such amendments.

Failure to adhere to this communication protocol may result in disqualification of the
interested party from the Sale Process andlor the rejection of any bid made by such

interested party.

7
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July 18, 2017 

 

Private and Confidential 

 

 

Attention: Martin Lindsay 

 

Dear Mr. Lindsay: 

On behalf of Sears Canada Inc. (together with certain of its subsidiaries, the “Company”), BMO 

Nesbitt Burns Inc. (“BMO Capital Markets”) thanks you for your continued interest in a 

potential transaction involving the Company and would like to invite you to submit a binding 

offer together with a proposed markup of transaction documents (a “Binding Bid”) with respect 

to any of the following (each a “Transaction”): 

i. the purchase of all or any of the Businesses of the Company on a going concern basis; 

ii. the purchase of one or more of the Assets of the Company; 

iii. the assignment of one or more of the Leases of the Company; or 

iv. any such other transaction that may be of interest to you in respect of the Company.  

Each of the capitalized terms in this document that are not otherwise defined herein, have the 

meaning ascribed to them in the SISP Approval Order made July 13, 2017 and the Sale Process 

attached thereto (copies of the SISP Approval Order and the Sale Process are available on the 

Monitor’s website: http://cfcanada.fticonsulting.com/Searscanada/default.htm). 

You are reminded that the contents of this letter as well as any additional information you may 

receive, and have already received, during this process are covered by the terms of the Non-

Disclosure Agreement which you have entered into with the Company (the “NDA”). Nothing in 

this letter amends or otherwise changes any term in the NDA.  

 

Binding Bid Deadline 

Binding Bids must be received no later than 5:00 pm Eastern Daylight Time on Thursday, 

August 31, 2017 (the “Binding Bid Deadline”), but please note that Binding Bids in respect of 

certain transaction structures are recommended to be submitted prior to the Binding Bid 

Deadline as discussed below.  Binding Bids must be submitted in writing on your letterhead, 

addressed to the Company, accompanied by a copy of the proposed Transaction Documents (as 

discussed below) and delivered by email to: 

http://cfcanada.fticonsulting.com/Searscanada/default.htm
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Constance de Grosbois 
Director 

BMO Capital Markets 

W: (416) 359-4504 

Email: constance.degrosbois@bmo.com 

Greg Watson 
Senior Managing Director 

FTI Consulting as Court-Appointed Monitor 

W: (416) 647-8077 

Email: greg.watson@fticonsulting.com 

BMO Capital Markets will be available to consult with you or your representatives to clarify or 

provide guidance with respect to the contents of your Binding Bid prior to such date.  

Contents of the Binding Bid 

Your Binding Bid should be submitted in conformity with the following instructions and set out 

the following: 

1. Purchaser/Investor: The name of the purchaser (the “Purchaser”) or investor (the 

“Investor”), and if the Purchaser or Investor is not a public company, the name(s) of the 

ultimate beneficial owners of the Purchaser or Investor and applicable contact 

information. 

2. Form of Binding Bid: A specific description of the form and nature of the Transaction 

you propose and sufficient detail to ascertain any portion of the Business, Assets or 

Leases to be included or excluded and any liabilities to be assumed or not assumed, 

including in respect of the matters discussed below. 

Binding Bids for Businesses 

If your Binding Bid contemplates you acquiring all or any of the Businesses of the 

Company, specify for EACH Business you propose to acquire: 

 a description of the Business you propose to acquire; 

 a description of the Assets of the Company you propose to acquire in connection 

with the Business; 

 a description of the liabilities and Leases of the Company you propose to assume 

in connection with an acquisition of the Business; 

 an indication of your intentions regarding the operations, employees and 

management of the Business, as well as a discussion of the strategic and 

operational fit with your existing operations, if any; 

 the amount (in Canadian dollars) you propose to pay stated as an enterprise value 

for the Business (the “Business Purchase Price”); 

 a detailed and specific description of the nature of any adjustments to the 

Business Purchase Price or any amounts that may result in the net proceeds 

remitted pursuant to the Transaction differing from the Business Purchase Price; 

 the form of consideration (cash or a combination of cash and securities) and to the 

extent part of the consideration is in the form of securities, a detailed description 

of such securities including all relevant terms and conditions which should be 
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considered in evaluating your Binding Bid. 

Binding Bids for Assets 

If your Binding Bid contemplates you acquiring one or more Assets of the Company, 

specify for EACH Asset you propose to acquire: 

 a description of the Asset you propose to acquire; 

 to the extent you are proposing to acquire an Asset that is a real estate asset, the 

nature of the business you intend to conduct on the premises in sufficient detail to 

permit us to evaluate compliance with any potential restrictive covenants in 

existing agreements with respect to such Asset which may or may not apply; 

 if you are proposing to acquire an Asset that is a real estate asset with which the 

Company currently conducts a Business, and your proposal contemplates as a 

condition precedent to, or as part of a scenario in your proposal that the Company 

or an acquirer of the Business continues to conduct such Business  (a “Sale and 

Leaseback Transaction”), then you should provide a detailed and comprehensive 

description of the proposed terms of the lease back you propose be entered into by 

the acquirer of the applicable Business including leased area, financial terms, 

expiry date, extension options (with applicable financial terms) and all other 

material terms; 

BE ADVISED that if you propose a Sale and Leaseback Transaction with 

respect to a particular Asset: 

− BMO Capital Markets may share the terms of the proposed lease (but 

not the proposed Asset Purchase Price (as hereinafter defined)) with 

parties who have made or are contemplating Binding Bids for the 

applicable Business that is the contemplated tenant for the Asset; 

− BMO Capital Markets will be in contact with potential acquirers of the 

applicable Business that is the contemplated tenant for the Asset so, to 

the extent helpful in making your bid, you may contact Mark Caiger 

(416) 359-5865 (mark.caiger@bmo.com) who may be able to obtain 

feedback from such parties as to leased area and term (but not, at this 

stage, financial terms) which may be attractive to such parties.  It is 

recommended that you engage in these discussions with BMO 

Capital Markets well in advance of August 15, 2017 and submit 

your Binding Bid that is a Sale and Leaseback Transaction by 5:00 

p.m. Eastern Daylight Time on Tuesday, August 15, 2017 to 

permit parties making Binding Bids for the applicable Business to 

contemplate accepting your Sale and Leaseback transaction 

proposal as part of their Binding Bid.  If you delay in engaging in 

discussions of this nature until after the Binding Bid Deadline, 

there may not be sufficient time for the Applicants and the Sale 

Advisor to consider your Sale and Leaseback Transaction 

proposal; 

− you should consider also making a Binding Bid for the Asset on the 

assumption that no lease is entered into by the acquirer of the 

mailto:mark.caiger@bmo.com
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applicable Business; 

 the amount (in Canadian dollars) you propose to pay for the Asset (the “Asset 

Purchase Price”); 

 a detailed and specific description of the nature of any adjustments to the Asset 

Purchase Price or any amounts that may result in the net proceeds remitted 

pursuant to the Transaction differing from the Asset Purchase Price; 

 the form of consideration (cash or a combination of cash and securities) and to the 

extent part of the consideration is in the form of securities, a detailed description 

of such securities including all relevant terms and conditions which should be 

considered in evaluating your Binding Bid. 

Binding Bids for Lease Assignments 

If your Binding Bid contemplates you accepting the assignment of one or more 

Leases of the Company, specify for EACH Lease for which you propose to be an 

assignee: 

 a description of the Lease you propose to acquire; 

 a description of the nature of the business you intend to conduct on the premises 

in sufficient detail to permit us to evaluate compliance with any potential 

restrictive covenants in existing agreements with respect to such Lease which may 

or may not apply; 

 a description of the legal entity to be the assignee including a detailed and specific 

description of the financial resources of such entity; 

 the amount (in Canadian dollars) you propose to pay to the Company in 

connection with the assignment of the Lease (the “Lease Assignment 

Consideration”); 

 a detailed and specific description of the nature of any adjustments to the Lease 

Assignment Consideration or any amounts that may result in the net proceeds 

remitted pursuant to the Transaction differing from the Lease Assignment 

Consideration; 

 the form of consideration (cash or a combination of cash and securities) and to the 

extent part of the consideration is in the form of securities, a detailed description 

of such securities including all relevant terms and conditions which should be 

considered in evaluating your Binding Bid. 

In each case: 

 Specify any key assumptions relating to employees of the Company, including 

hiring plans, benefits consideration, scope and terms of contemplated 

employment agreements and all other material assumptions related to 

employees. 

 Specify any other contracts or arrangements that would be a part of your 

Binding Bid.  

 Specify any other relevant feature of the Transaction structure contemplated 
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by your Binding Bid that is not identified above. 

 To the extent that your Binding Bid is not in respect of all of the Businesses 

include a description of the transition services that you will require from the 

Company following closing of the Transaction, including all material 

categories thereof and, for each category, the period of time for which it will 

be needed.  

 BE ADVISED that if a Binding Bid is being submitted for one or more Assets 

or Leases that are subject to an agreement which may or may not contain 

restrictions in the nature of a right of first refusal, option to purchase or 

similar right, the beneficiary of such agreement(s) and the Company reserve 

all rights and remedies in respect of such agreement(s).  

3. Financing: Your Binding Bid should include written evidence of a firm, irrevocable 

financial commitment for all required funding or financing, if applicable, and should not 

be conditional on obtaining financing. If you will be relying on internally generated 

funds, provide evidence of the sufficiency of such funds to complete the transaction. If 

you intend to access external financing, provide contact information for each source of 

financing and provide authorization for the Monitor to have discussions with such 

contacts. 

4. Transaction Documents: Your Binding Bid must contain duly executed Transaction 

Documents and a blackline to the template Transaction Documents (the template asset 

purchase agreement for Binding Bids for Businesses and Assets and the template lease 

assignment agreement for Binding Bids for lease assignments).   

NOTE:  If your Binding Bid, whether it is a bid for one or more Businesses, 

Assets or assignment of Leases, includes an Asset or Lease that is subject to a 

right of first refusal, option to purchase or similar right, you must include a 

separate Transaction Document for each such Asset or Lease and, for greater 

certainty, such Transaction Document must include a separate allocation of value 

to such Asset or Lease.   

5. Internal Approvals: Your Binding Bid should include evidence of authorization and 

approval to submit and consummate the bid from your Board of Directors (or comparable 

governing body). 

6. Expiry: Your Binding Bid should include a letter confirming that the Binding Bid is an 

irrevocable offer to enter into the Transaction on the terms of the Binding Bid and is open 

for acceptance by the Company for a period of 20 business days after the Binding Bid 

Deadline. 

7. Conditions and Approvals: Your Binding Bid should include a detailed description of 

any necessary government and regulatory approvals or consents to closing the 

Transaction and the expected timing and process for obtaining such approvals or 

consents. In evaluating Binding Bids, the Company will give great weight to certainty 

and the relative ability of prospective Purchasers or Investors to close the Transaction in 
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an expeditious manner. Your Binding Bid should not include any request for or 

entitlement to any break fee, expense reimbursement or similar type of payment. 

8. Closing Timeline:  The proposed closing date for the Transaction (which shall be no 

later than October 25, 2017) assuming the Transaction is approved by the Court no later 

than October 4, 2017. 

9. Due Diligence: Your Binding Bid should not be conditional upon the outcome of 

unperformed due diligence. 

10. Deposit: Your Binding Bid should be accompanied by a cash deposit of 10% of the total 

cash purchase price contemplated by such bid, which shall be paid to the Monitor, FTI 

Consulting Canada Inc., by wire transfer to the account listed below and held in trust in 

accordance with the Court-approved Sale Process. 

 

FTI Consulting Canada Inc., in its capacity as Monitor   

79 Wellington St., Suite 2010, P.O. Box 104 

Toronto, Ontario, M5K 1G8      

 

Beneficiary Bank: The Bank of Nova Scotia 

   44 King Street West 

   Toronto, Ontario, M5H 1H1            

Account No:  47696 06087 18 

Transit No:                  47696 

Bank No:                     002 

Swift Code:                 NOSCCATT 

Reference:                   Sears Canada SISP  

 

11. Contacts Details: Your Binding Bid should include contact information for the persons 

with whom we can discuss your Binding Bid, including any financial, legal or other 

advisors. 

12. Other: Your Binding Bid should also indicate any other facts, circumstances or 

important matters which you believe are relevant to the evaluation of your Binding Bid. 

Questions Regarding the Process 

All inquiries or communications, including any requests for additional information, should be 

directed to: 

Constance de Grosbois 

Director 

BMO Capital Markets 

W: (416) 359-4504 

Email: constance.degrosbois@bmo.com 

Any request for additional information will be considered on a case-by-case basis. 

mailto:constance.degrosbois@bmo.com
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Qualifications Regarding the Process 

Subject to the terms of the SISP Approval Order, the Company and BMO Capital Markets 

expressly reserve the right at any time, with or without providing notice or reasons, to (i) amend 

or terminate the Sale Process; (ii) decline to permit any interested party to participate or continue 

in the Sale Process; (iii) terminate discussions with any or all interested parties; (iv) reject any or 

all Binding Bids; or (v) negotiate with any party with respect to the Transaction or any other 

transaction involving the Company without liability to the Company or BMO Capital Markets. 

 

Following the selection of a Binding Bid and finalization of all necessary Transaction 

Documents, the Company will apply to the Court as soon as reasonably practicable for an order 

(an “Approval and Vesting Order”) approving and authorizing such bid. The Approval and 

Vesting Order is a necessary condition precedent to the finalization of any Transaction.  

In submitting a Binding Bid, an interested party acknowledges that it is relying solely on its own 

investigation and evaluation of the Company and its Business. The Company and BMO Capital 

Markets expressly disclaim any and all liability for representations, warranties or statements 

contained in this letter or in any other written material furnished or information orally 

transmitted to a potential purchaser, except only those particular representations and warranties 

(if any) made by the Company in the Transaction Documents if, as and when such Transaction 

Documents are ultimately executed by the Company, and subject to such limitations and 

restrictions as may be contained therein. Until Transaction Documents are executed by the 

Company, the Company will not have any obligations whatsoever to any potential purchaser. 

BMO Capital Markets will have no obligations whatsoever to any potential purchaser. 

In addition, the Company and BMO Capital Markets reserve the right in their sole discretion to 

amend any information which has been made available to interested parties either by way of 

addition, deletion, or amendment. It is understood that you will bear your own costs and 

expenses including the costs and expenses of all your financial advisors, brokers, finders, agents, 

lawyers, accountants and other advisors. No finder’s fees, commissions, expenses or other 

compensation will be paid by the Company or BMO Capital Markets to your intermediaries.  

 

 

 

 

Yours truly, 

 

 

 

 

 

Mark Caiger 

Managing Director 

BMO Capital Markets 
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1400 Toastmaster Drive, Elgin, Illinois 60120 " (847) 741-3300 " Fax (847) 741-9561 

August 30, 2017 

Sears Canada Inc. 
222 Jarvis Street 
Toronto, ON  M5B 2B8 
c/o Constance de Grosbois 
Director 
BMO Capital Markets 
Email: constance.degrosbois@bmo.com  

and  

c/o 
Greg Watson 
Senior Managing Director 
FTI Consulting as Court-Appointed Monitor 
Email: greg.watson@fticonsulting.com 

Ladies and Gentlemen: 

The Middleby Corporation (“Middleby” or the “Company”) is pleased to make this offer to 
acquire (the “Proposed Transaction”) the trademark assets described in Section 1 of this letter 
(the “Assets”) from Sears Canada Inc. (“Sears Canada”). Please find below the key aspects of 
our proposal: 

1. Description of Assets.  Middleby proposes to acquire (i) the trade-mark VIKING, 
Canadian Trade-Mark Registration Number TMDA 47453, registered September 10, 
1929, (ii) the trade-mark VIKING & DESIGN, Canadian Trade-Mark Registration 
Number TMA 599901, registered January 19, 2004, (iii) the trade-mark application 
VIKING & DESIGN, Canadian Trade-Mark Application Number 1731943 and (iv) all 
goodwill related to the foregoing assets and all rights to sue or rights of enforcement for 
prior infringement with respect to the foregoing assets.  

2. Valuation.  We are prepared to acquire the Assets for  Canadian Dollars.  Our 
proposal is an all cash offer and assumes that the Assets are acquired free and clear of 
any liens, licenses or other security interests or encumbrances. 

3. Identity of Buyer.  The buyer, Middleby Corporation, is a publicly traded company on the 
NASDAQ headquartered in Elgin, IL USA.  Middleby will acquire the Assets via its 
wholly owned subsidiary, Viking Range, LLC. 
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4. Right of First Negotiation/Right of First Refusal.  As discussed with representatives of 
BMO on August 23, 2017, under a license agreement between Viking Range Corporation 
(“Viking”) and Sears Canada, dated December 29, 2002 (the “License Agreement”), 
Sears Canada granted Viking a right of first negotiation upon any potential “Disposal 
Event” with respect to the Assets, as well as a right of first refusal with respect to the 
Assets.  Under the License Agreement, these rights survived termination of the License 
Agreement, and Middleby expects that Sears Canada will honor these provisions in 
respect of the Proposed Transaction.  The License Agreement is attached as Exhibit A for 
your reference.  

5. Purchase Agreement.  Included with the Company’s proposal is a mark-up of the 
template asset purchase agreement, which is in a form the Company would be prepared to 
execute. 

6. Source of Funds.  Middleby has sufficient cash on hand to pay the entire purchase price 
for the Assets.   

7. Conditions.  Other than customary closing conditions with respect to each party’s 
representations, warranties and covenants, we are not aware of any closing conditions 
except with respect to (i) the approval and vesting order referred to in the process letter 
that the Assets are or will be assigned free and clear of any liens, licenses or other 
security interests or encumbrances, or (ii) any other approvals required under Canadian 
bankruptcy or restructuring laws.  

8. Due Diligence.  Middleby does not expect to require any material due diligence with 
respect to the purchase of the Assets.  

9. Contact Information.  The primary Middleby contact for the transaction is Tim 
FitzGerald, Chief Financial Officer.  Contact details are as follows: 

" Email: tfitzgerald@middleby.com
" Phone: 847 691-7433 
" Address: 1400 Toastmaster Drive, Elgin IL 60120 

10. Review and Approval.  This proposal has been reviewed and approved by the Middleby 
executive management team.  Middleby does not require any other approvals for the 
Proposed Transaction.   

11. Closing Timeline.  Middleby expects to be prepared to close the Proposed Transaction at 
any time following approval by the Canadian bankruptcy court.  

12. Bid Timeline.  As requested in the process letter, this proposal, on the terms set forth in 
the mark-up of the template asset purchase agreement, is an irrevocable offer to enter into 
the Proposed Transaction for a period of twenty (20) business days after the binding bid 
deadline specified in the process letter.  
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13. Advisors.  We have engaged the following legal advisors on the Proposed Transaction.  
Each respective advisor is available and prepared to begin work immediately.   

" Skadden, Arps, Slate, Meagher and Flom.  Primary contact:  Shilpi Gupta, Partner; 
(312) 407-0738; sgupta@skadden.com 

" Blake, Cassels & Graydon LLP.  Primary contact:  Steven Weisz, Partner; (416) 863-
2616; steven.weisz@blakes.com 

14. Other Informational.  Middleby is a global leader in the premium residential industry 
segment.  Middleby acquired the Viking business in 2013; and since, the Company has 
built a leading portfolio of 20 global brands covering both the kitchen and outdoor market 
segments.  Given Middleby’s ownership of the Viking business, it is interested in 
acquiring the Assets to supplement its intellectual property assets regarding the Viking 
brand.   
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Exhibit A 
License Agreement 

[See attached.] 





















From: Lindsay, Martin
To: Caiger, Mark <mark.caiger@bmo.com> (mark.caiger@bmo.com)
Cc: Lindsay, Martin; Fitzgerald, Timothy
Subject: Middleby Viking Canada Trademark
Date: Thursday, September 21, 2017 12:30:54 AM
Attachments: APA Sears Canada clean.docx

APA marked to SCS draft.pdf

HI Mark
 
Attached is our amended bid which we increased to CAD . I have two APA drafts attached:
a clean version plus a markup that was discussed between our lawyers today. I expect any
outstanding APA items to be  resolved very soon.
 
I am available tomorrow all day to discuss.
 
Best regards,
 
 
Martin M. Lindsay
The Middleby Corporation
1400 Toastmaster Drive
Elgin, IL 60120
PH: 847.429.7711
CL: 847.682.4150
FX: 847.429.7511
 

mailto:/O=RAPIDSCALE EXPRESS/OU=EXCHANGE ADMINISTRATIVE GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=EEE47EC083B5418B82C4B04A6E9CA66B-MALI_
mailto:mark.caiger@bmo.com
mailto:/o=RapidScale Express/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=eee47ec083b5418b82c4b04a6e9ca66b-mali_
mailto:/o=RapidScale Express/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=c11d328edf3f472b9a7cdabb28fa0e29-tfi_M
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ASSET PURCHASE AGREEMENT



SEARS CANADA INC.

as Seller,

VIKING RANGE, LLC

as Buyer

and,

solely for purposes of Sections 11.1 hereof,

THE MIDDLEBY CORPORATION

as Buyer Parent 



SASM&F DRAFT – September 20, 2017

Privileged & Confidential



- 1 -
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ASSET PURCHASE AGREEMENT

THIS AGREEMENT is made as of September ___ , 2017

AMONG:

Sears Canada Inc., a corporation governed by the laws of Canada (“SCI”, or, the “Seller”),

- and -

Viking Range, LLC, a limited liability company governed by the laws of Delaware (the “Buyer”),



- and- 



solely for purposes of Section 11.1 hereof, The Middleby Corporation, a corporation governed by the laws of Delaware (the “Buyer Parent”) 



RECITALS:

A. 	On the Filing Date, SCI and certain of its affiliates and subsidiaries (the “Sears Group”) applied for and were granted protection from their creditors under the CCAA pursuant to the Initial Order of the CCAA Court. Pursuant to the Initial Order, the CCAA Court appointed FTI Consulting Canada Inc. as “Monitor” in connection with the CCAA Proceedings.

B.	On the SISP Order Date, the  CCAA Court granted the SISP Order which, among other things, approved the SISP. The SISP Order and the SISP govern the process for soliciting and selecting bids for the sale of the Business, Assets and/or Leases (each as defined in the SISP) of the Sears Group. 

C.	The Buyer has been selected as a Successful Bidder (as defined in the SISP) in accordance with the SISP.

D.	The Seller wishes to sell to the Buyer, and the Buyer wishes to purchase from the Seller, the Purchased Assets, subject to the terms and conditions of this Agreement.

NOW THEREFORE in consideration of the mutual covenants and agreements contained in this Agreement and other good and valuable consideration (the receipt and sufficiency of which are acknowledged), the Parties agree as follows:


INTERPRETATION

Definitions 

In this Agreement,

“affiliate” of any Person means, at the time such determination is being made, any other Person controlling, controlled by or under common control with such first Person, in each case, whether directly or indirectly through one or more intermediaries, and “control” and any derivation thereof means the control by one Person of another Person in accordance with the following: a Person (“A”) controls another Person (“B”) where A has the power to determine the management and policies of B by contract or status (for example, the status of A being the general partner of B) or by virtue of beneficial ownership of a majority of the voting interests in B; and, for certainty and without limitation, if A owns shares to which are attached more than 50% of the votes permitted to be cast in the election of directors (or other Persons performing a similar role) of B, then A controls B for this purpose.

“Agreement” means this Asset Purchase Agreement (including all schedules and exhibits hereto), in each case as the same may be supplemented, amended, restated or replaced from time to time, and the expressions “hereof”, “herein”, “hereto”, “hereunder”, “hereby” and similar expressions refer to this Asset Purchase Agreement, and unless otherwise indicated, references to Articles and Sections are to Articles and Sections in this Asset Purchase Agreement. 

“Allocation Statement” has the meaning given to such term in Section 3.2.

“Applicable Law” means any transnational, domestic or foreign, federal, provincial, territorial, state, local or municipal (or any subdivision of any of them) law (including without limitation the common law), statute, ordinance, rule, regulation, restriction, standard, by-law (zoning or otherwise), judgment, order, direction or any consent, exemption, Governmental Authorizations, or any other legal requirements of, or agreements with, any Governmental Authority, that applies in whole or in part to the transactions contemplated by this Agreement, the Seller, the Buyer, or any of the Purchased Assets. 

“Approval and Vesting Order” means an order granted by the CCAA Court, in substantially the form attached as Schedule 1.1(e) (with only such changes as the Buyer and the Seller approve in their reasonable discretion, but in all cases in form and substance acceptable to the Lenders and the Monitor), and served on those Persons identified by the Seller and the Buyer, which will, among other things:

authorize and approve this Agreement and the execution and delivery thereof by the Seller;

authorize and direct the Seller to complete the transactions contemplated by this Agreement; and

provide for the vesting of title to the Purchased Assets in and to the Buyer in accordance with the terms and conditions of this Agreement, free and clear of any and all Claims against the Purchased Assets of every nature or kind whatsoever and howsoever arising, including all Encumbrances, upon the delivery of the Monitor’s Certificate to the Buyer indicating that the conditions precedent to the consummation of the transactions contemplated by this Agreement have been satisfied or (where permissible) waived.

“Business Day” means any day, other than a Saturday or Sunday, on which the principal commercial banks in Toronto, Ontario, Canada, and in Chicago, Illinois are open for commercial banking business during normal banking hours.

“Buyer” has the meaning given to such term in the preamble to this Agreement.

“Buyer Parent” has the meaning given to such term in the preamble to this Agreement. 

“CCAA” means the Companies’ Creditors Arrangement Act (Canada).

“CCAA Court” means the Ontario Superior Court of Justice (Commercial List).

“CCAA Proceedings” means the proceedings commenced under the CCAA by the Seller pursuant to the Initial Order (Court File No. CV-17-11846-00CL).

“Claims” includes all claims, demands, complaints, grievances, actions, applications, suits, causes of action, Orders, charges, indictments, prosecutions, informations or other similar processes, assessments or reassessments, judgments, debts, liabilities, expenses, costs, damages or losses, contingent or otherwise, whether liquidated or unliquidated, matured or unmatured, disputed or undisputed, contractual, legal or equitable, including loss of value, professional fees, including fees and disbursements of legal counsel, and all costs incurred in investigating or pursuing any of the foregoing or any proceeding relating to any of the foregoing.

“Closing” means the completion of the sale and purchase of the Purchased Assets pursuant to this Agreement at the Closing Time, and all other transactions contemplated by this Agreement that are to occur contemporaneously with the sale and purchase of the Purchased Assets.

“Closing Date” means the date that is three (3) Business Days after the conditions set forth in ARTICLE 6 have been satisfied or, to the extent permitted by Applicable Law, waived (or such other date agreed to by the Parties in writing), other than the conditions set forth in ARTICLE 6 that by their terms are to be satisfied or waived at the Closing. 

“Closing Documents” means all contracts, agreements and instruments required by this Agreement to be delivered by or on behalf of a Party at or before the Closing.

“Closing Purchase Price” has the meaning given to such term in Section 3.3(a)(ii).

“Closing Time” means 10:00 a.m. (Toronto time) on the Closing Date or such other time on the Closing Date as the Parties agree in writing that the Closing Time shall take place.

“Deposit” means the amount of $250,000 delivered by the Buyer to the Monitor in accordance with the SISP.

“DIP ABL Credit Agreement” means the senior secured superpriority debtor-in-possession amended and restated credit agreement among SCI (as borrower), Wells Fargo Capital Finance Corporation Canada (as administrative and collateral agent) and the lenders party thereto dated as of June 22, 2017, and as may be amended, restated, supplemented and/or modified from time to time. 

“DIP ABL Facility” means the revolving credit facilities in an aggregate principal amount not to exceed $300 million under the DIP ABL Credit Agreement.

“DIP Credit Agreement” means collectively, the DIP ABL Credit Agreement and the DIP Term Credit Agreement.

“DIP Facility” means collectively, the DIP ABL Facility and the DIP Term Facility.

“DIP Term Credit Agreement” means the senior secured superpriority debtor-in-possession credit agreement among SCI (as borrower), certain subsidiaries and affiliates of SCI (as guarantors), GACP Finance Co., LLC (as administrative and syndication agent) and the lenders party thereto dated as of June 22, 2017, and as may be amended, restated, supplemented and/or modified from time to time. 

“DIP Term Facility” means the term loan facilities in an aggregate principal amount not to exceed $150 million under the DIP Term Credit Agreement.

“Encumbrance” means any security interest, lien (statutory or otherwise), license, claim, charge, hypothecation, reservation of ownership, pledge, encumbrance, liability, mortgage, declaration, right of first refusal, right of first offer, right of first negotiation, right-of-way, easement, lease, restriction, development, title defect, option or other similar agreement, right, claim or encumbrance of any nature or kind including any and all CCAA Court ordered charges granted in the CCAA Proceedings. 

“Filing Date” means June 22, 2017.

“Final” with respect to any order of any court of competent jurisdiction, means that such order shall not have been stayed, appealed, varied (except with the consent of the Buyer and the Seller, each acting in a commercially reasonable manner) or vacated, and all time periods within which such order could at law be appealed shall have expired.

“GACP Credit Agreement” means the term loan credit agreement dated March 20, 2017, as amended by amendment no. 1 to credit agreement dated May 5, 2017, between SCI (as borrower), certain subsidiaries and affiliates of SCI (as guarantors), GACP Finance Co., LLC (as administrative agent and syndication agent), KKR Capital Markets LLC and GACP Finance Co., LLC (as joint lead arrangers), TPG Specialty Lending, Inc. (as documentation agent), and the lenders party thereto, as the same may be amended, restated, supplemented and/or modified from time to time.

“Governmental Authority” means any applicable transnational, federal, provincial, municipal, state, local, national or other government, regulatory authority, governmental department, agency, commission, board, tribunal, bureau, ministry, court, system operator, judicial body, arbitral body or other law, rule or regulation-making entity, or any entity, officer, inspector, investigator or examiner exercising executive, legislative, judicial, regulatory or administrative functions of or pertaining to any government or any court, in each case:

having jurisdiction over the Seller, the Buyer or the Purchased Assets on behalf of any country, province, state, locality, or other geographical or political subdivision thereof; or

exercising or entitled to exercise any administrative, judicial, legislative, regulatory or taxing authority or power.

“Governmental Authorizations” means authorizations, approvals, plans, franchises, orders, certificates, consents, directives, notices, licenses, permits, variances, registrations or other rights issued to or required by the Seller relating to any of the Purchased Assets by or from any Governmental Authority. 

“GST” means goods and services tax payable under the GST and HST Legislation. 

“GST/HST and QST Certificate, Undertaking and Indemnity” has the meaning given to such term in Section 7.5(c).

“GST and HST Legislation” means Part IX of the Excise Tax Act (Canada). 

“HST” means harmonized sales tax payable under the GST and HST Legislation.

“including” and “includes” shall be interpreted on an inclusive basis and shall be deemed to be followed by the words “without limitation”.

“Initial Order” means the Initial Order granted by the CCAA Court on June 22, 2017 pursuant to which SCI and certain of its affiliates and subsidiaries were granted protection from their creditors under the CCAA (as amended, restated, supplemented and/or modified from time to time).

“Insolvency Proceedings” means any action, application, petition, suit or other proceeding under any bankruptcy, arrangement, reorganization, dissolution, liquidation, insolvency, winding-up or similar law of any jurisdiction now or hereafter in effect, for the relief from or otherwise affecting creditors of the Seller, including without limitation under the Bankruptcy and Insolvency Act (Canada) (including the filing of a notice of intention to make a proposal), CCAA (including the CCAA Proceedings), the Winding-Up and Restructuring Act (Canada), the Canada Business Corporations Act or United States Bankruptcy Code by, against or in respect of the Seller.

“IP Assignment and Assumption Agreement” means the intellectual property assignment and assumption agreement for the Purchased Assets and rights in the Purchased Assets owned by the Seller in a form set forth as Exhibit A hereto or as otherwise agreed to by the Seller and the Buyer.

“Lender Claims” means the aggregate amount owing to the Lenders arising from or related to the DIP Credit Agreement, the Wells Fargo Credit Agreement and the GACP Credit Agreement, which shall include to the maximum extent permissible under applicable documentation and law, without limitation, all accrued and unpaid principal, interest, default interest, premiums, fees and reasonable costs, charges and expenses all as may be due and payable under the aforementioned credit facilities and any ancillary documents.

“Lenders” means the secured lenders under the DIP Credit Agreement, the Wells Fargo Credit Agreement and the GACP Credit Agreement.

“Monitor” means FTI Consulting Canada Inc., in its capacity as CCAA Court-appointed monitor of the Seller pursuant to the Initial Order and not in its personal capacity.

“Monitor’s Certificate” means the certificate filed with the CCAA Court by the Monitor certifying that the Monitor has received written confirmation in form and substance satisfactory to the Monitor from the Seller and the Buyer that all conditions to Closing have been satisfied or waived by the applicable Parties and that the Purchase Price and all applicable sales and transfer Taxes payable by the Buyer to the Seller at the Closing shall have been received by the Monitor.

“NDA” means the confidentiality, non-disclosure and non-use agreement between the Buyer Parent and SCI dated August 22, 2017.

“Order” means any order, directive, judgment, decree, injunction, decision, ruling, award or writ of any Governmental Authority.

“Parties” means the Seller, the Buyer and, solely for purposes of Section 11.1 hereof, the Buyer Parent, collectively, and “Party” means either the Seller, the Buyer, or, solely for purposes of Section 11.1 hereof, the Buyer Parent, as the context requires.

“Payment Order” has the meaning given to such term in Section 3.3(b).

“Person” means any individual, partnership, limited partnership, limited liability company, joint venture, syndicate, sole proprietorship, company or corporation with or without share capital, unincorporated association, trust, trustee, executor, administrator or other legal personal representative, Governmental Authority or other entity, however designated or constituted.

“Purchase Price” has the meaning given to such term in Section 3.1.

“Purchased Assets” has the meaning given to such term in Section 2.1.

“QST” means the Québec sales tax payable under the QST Legislation.

“QST Legislation” means An Act Respecting the Québec Sales Tax (Québec).

“SCI” has the meaning given to such term in the preamble to this Agreement.

“Sears Group” has the meaning given to such term in the preamble to this Agreement.

“Seller” has the meaning given to such term in the preamble to this Agreement.

“SISP” means the Sale and Investment Solicitation Process approved by the SISP Order (as amended, restated, supplemented and/or modified from time to time).

“SISP Order” means the Order granted by the CCAA Court on the SISP Order Date (as amended, restated, supplemented and/or modified from time to time), which, among other things, approved the SISP. 

“SISP Order Date” means July 13, 2017.

“Sunset Date” means [November 24], 2017; provided, that such date may be extended as the Seller (with the consent of the Lenders and the Monitor) may advise the Buyer in writing no later than [November 20], 2017, or as otherwise ordered by the CCAA Court; provided, further that any such extension shall not in any event be to a date later than [January 20, 2018] without the prior written consent of the Buyer.[footnoteRef:1] [1:  Note to Seller: change in dates made due to agreement by parties to re-insert “Final Order” in Section 6.1(b) and necessary timing impact to await appeals period.] 


“Tax” and “Taxes” includes:

taxes, duties, fees, premiums, assessments, imposts, levies and other charges of any kind whatsoever (including withholding on amounts paid to or by any Person) imposed by any Governmental Authority, including all interest, penalties, fines, additions to tax or other additional amounts imposed by any Governmental Authority in respect thereof, and including those levied on, or measured by, or referred to as, income, gross receipts, profits, capital, transfer, sales, goods and services, harmonized sales, use, value-added, excise, stamp, withholding, business, franchising, property, and development taxes, all surtaxes, all customs duties and import and export taxes, countervail and anti-dumping taxes, and all license, franchise and registration fees; and

any liability in respect of any items described in clause (i) payable by reason of contract, assumption, transferee liability, operation of law or otherwise.

“Wells Fargo Credit Agreement” means the revolving credit agreement dated September 10, 2010, as amended by the first amending agreement dated August 2012, the second amending agreement dated May 28, 2014, the third amending agreement dated May 28, 2014, the fourth amending agreement dated August 31, 2015, the fifth amending agreement dated August 18, 2016 and the sixth amending agreement dated March 30, 2017, between SCI (as borrower), Wells Fargo Capital Finance Corporation Canada (as administrative agent and collateral agent) and the lenders party thereto, as the same may be amended, restated, supplemented and/or modified from time to time.

Statutes

Unless specified otherwise, reference in this Agreement to a statute refers to that statute and the regulations thereunder as they may be amended, or to any restated or successor legislation of comparable effect.

Headings and Table of Contents

The inclusion of headings and a table of contents in this Agreement is for convenience of reference only and shall not affect the construction or interpretation hereof.

Gender and Number

In this Agreement, unless the context otherwise requires, words importing the singular include the plural and vice versa, and words importing gender include all genders.

Currency

Except where otherwise expressly provided, all amounts in this Agreement are stated and shall be paid in Canadian dollars. References to “$” are to Canadian dollars. References to “US$” are to United States dollars.

Invalidity of Provisions

Each of the provisions contained in this Agreement is distinct and severable and a declaration of invalidity or unenforceability of any such provision or part thereof by a court of competent jurisdiction shall not affect the validity or enforceability of any other provision hereof. Upon such a determination of invalidity or unenforceability, the Parties shall negotiate to modify this Agreement in good faith so as to effect the original intent of the Parties as closely as possible in an acceptable manner so that the transactions contemplated by this Agreement be consummated as originally contemplated to the fullest extent possible.

Knowledge

Where any representation or warranty, or other provision, contained in this Agreement is expressly qualified by reference to, or otherwise refers to, the knowledge of: (a) the Seller, it will be deemed to refer to the actual knowledge of SCI’s Chief Financial Officer; and (b) the Buyer, it will be deemed to refer to the actual knowledge of Timothy FitzGerald and Martin Lindsay. 

Entire Agreement

This Agreement, the schedules to this Agreement, the NDA and the agreements and other documents required to be delivered pursuant to this Agreement, constitute the entire agreement among the Parties, and set out all the covenants, promises, warranties, representations, conditions and agreements among the Parties in connection with the subject matter of this Agreement, and supersede all prior agreements, understandings, negotiations and discussions, whether oral or written, pre-contractual or otherwise. There are no covenants, promises, warranties, representations, conditions, understandings or other agreements, whether oral or written, precontractual or otherwise, express, implied or collateral among the Parties in connection with the subject matter of this Agreement, except as specifically set forth in this Agreement and any document required to be delivered pursuant to this Agreement.

Waiver, Amendment

Except as expressly provided in this Agreement, no amendment or waiver of this Agreement shall be binding unless executed in writing by all Parties hereto. No waiver of any provision of this Agreement shall constitute a waiver of any other provision nor shall any waiver of any provision of this Agreement constitute a continuing waiver unless otherwise expressly provided.

Governing Law; Jurisdiction and Venue

This Agreement, the rights and obligations of the Parties under this Agreement, and any claim or controversy directly or indirectly based upon or arising out of this Agreement or the transactions contemplated by this Agreement (whether based on contract, tort or any other theory), including all matters of construction, validity and performance, shall in all respects be governed by, and interpreted, construed and determined in accordance with, the laws of the Province of Ontario and the federal laws of Canada applicable therein, without regard to the conflicts of law principles thereof. The Parties consent to the exclusive jurisdiction and venue of the CCAA Court prior to a Final Order of the CCAA Court closing the CCAA Proceedings and thereafter to the Courts of Ontario for the resolution of any such disputes arising under this Agreement. Each Party agrees that service of process on such Party as provided in Section 11.7 shall be deemed effective service of process on such Party.

Schedules and Exhibits

The schedules and exhibits to this Agreement, listed below, are an integral part of this Agreement:

		Schedule

		Description



		Schedule 1.1(e)

		Form of Approval and Vesting Order



		Schedule 2.1

		Purchased Assets



		Schedule 3.2

		Allocation Statement



		Schedule 7.2(b)

		Certain Permitted DIP Credit Agreement Encumbrances



		

		



		Exhibit

		Description



		Exhibit A

		Form of IP Assignment and Assumption Agreement








PURCHASE AND SALE

Agreement to Purchase and Sell Purchased Assets

Upon and subject to the terms and conditions of this Agreement, at the Closing and effective as of the Closing Time, the Seller shall sell, convey, transfer, assign and deliver, or cause to be sold, conveyed, transferred, assigned and delivered, pursuant to the Approval and Vesting Order, free and clear of all Encumbrances, and the Buyer shall purchase, all of the Seller’s right, title and interest in, to and under, or relating to, the assets listed on Schedule 2.1 (collectively, the “Purchased Assets”). 

Excluded Assets

Notwithstanding any provision of this Agreement to the contrary, the Seller is not selling to the Buyer, and the Purchased Assets shall not include, any assets of the Seller that do not constitute Purchased Assets as listed on Schedule 2.1.

Excluded Liabilities

All debts, obligations, duties and liabilities (whether arising pre-Filing Date or post-Filing Date) of the Seller or any predecessors of the Seller, and the Seller’s affiliates, of any kind or nature (whether or not relating to the Purchased Assets), shall remain the sole responsibility of the Seller and its affiliates, and the Buyer shall not assume, accept or undertake, any debt, obligation, duty or liability of the Seller and its affiliates of any kind whatsoever, whether accrued, contingent, known or unknown, express or implied, primary or secondary, direct or indirect, liquidated, unliquidated, absolute, accrued, contingent or otherwise, and whether due or to become due. Notwithstanding the foregoing, the Seller shall not be responsible for any liabilities or obligations of the Buyer to the extent related to the Purchased Assets and arising out of the Buyer’s ownership of the Purchased Assets following the Closing.


PURCHASE PRICE AND RELATED MATTERS

Purchase Price 

The purchase price payable to the Seller for the Purchased Assets (the “Purchase Price”), exclusive of all applicable sales and transfer taxes, shall be the amount of $6,000,000.

Purchase Price Allocation

The Purchase Price shall be allocated among the Purchased Assets as set forth in Schedule 3.2 (the “Allocation Statement”). The Buyer and the Seller shall: (a) report the purchase and sale of the Purchased Assets in any income Tax returns relating to the transactions contemplated in this Agreement in accordance with the Allocation Statement; and (b) act in accordance with the Allocation Statement in the preparation, filing and audit of any Tax return.

Payment of Purchase Price and Treatment of Deposit

The Purchase Price will be satisfied as follows:

the portion of the Purchase Price equal to the amount of the Deposit and the actual earnings thereon will be satisfied by crediting the Seller, at the Closing Time, with the Buyer’s interest in the Deposit (and the actual earnings thereon from the date the Deposit is received by the Monitor in accordance with the SISP to but excluding the Closing Date) that is being held by the Monitor; and

the balance of the Purchase Price (i.e., the Purchase Price minus the amount described in the foregoing Section 3.3(a)(i)) (the “Closing Purchase Price”) will be satisfied by the payment of such amount by wire transfer of immediately available funds at the Closing Time from the Buyer to an account of the Monitor, with such account specified in writing by the Seller not less than two (2) Business Days prior to the Closing Date.

In the event that, prior to the Closing Date, an order (a “Payment Order”) of the CCAA Court is obtained directing the Seller to pay to the Lenders all or any portion of the proceeds of the Purchase Price to pay the Lender Claims in full or in part, then subject to and in accordance with the terms of the Payment Order, the Seller will deliver to the Buyer and the Monitor a notice and direction, signed by the Seller, directing the Buyer to pay all or the portion of the Closing Purchase Price, as specified by the Payment Order, to the appropriate Lender by wire transfer at the Closing Time of immediately available funds to an account or accounts specified in such notice and direction, such amount to be applied by the appropriate Lender on account of the amounts owing by the Seller under the DIP Credit Agreement, the Wells Fargo Credit Agreement and/or the GACP Credit Agreement, as appropriate. If such notice and direction is received by the Buyer not less than two (2) Business Days prior to the Closing Date, if the Closing occurs, the Buyer shall make the Closing Purchase Price payment to the Lender as so directed. 

The Deposit paid to the Monitor by the Buyer will, together with any actual earnings thereon (from the date the Deposit is received by the Monitor in accordance with the SISP to but excluding the Closing Date), be:

credited to the Seller, as applicable, at the Closing Time in accordance with Section 3.3(a)(i), if the Closing is completed in accordance with the terms and conditions hereof;

forfeited to the Seller (to compensate the Seller for expenses incurred in connection with the transactions contemplated in this Agreement and the delay caused to the Seller’s efforts to sell the Purchased Assets), less any applicable withholding tax, if this Agreement is terminated pursuant to Section 9.1(g), which forfeited Deposit shall be the Seller’s sole and exclusive remedy under this Agreement arising out of such termination; or

returned to the Buyer, less any applicable withholding tax, if this Agreement is terminated pursuant to Section 9.1 (other than a termination pursuant to Section 9.1(g)).


REPRESENTATIONS AND WARRANTIES OF THE SELLER

The Seller represents and warrants to the Buyer as follows, and acknowledges that the Buyer is relying upon the following representations and warranties in connection with its purchase of the Purchased Assets:

Corporate Existence

The Seller is a corporation duly formed and validly existing under the laws of its jurisdiction of incorporation. The Seller has all necessary corporate power, authority and capacity to own or lease and to operate and use the Purchased Assets.

Due Authorization and Enforceability

Subject to the issuance of the Approval and Vesting Order, (a) the Seller has all necessary corporate power, authority and capacity to execute and deliver this Agreement and the Closing Documents, to perform its obligations under this Agreement and the Closing Documents, and to consummate the transactions contemplated under this Agreement and the Closing Documents, (b) the execution, delivery and performance of this Agreement and the Closing Documents, and the consummation of the transactions contemplated by this Agreement and the Closing Documents, have been duly and validly authorized by all necessary corporate action of the Seller and (c) this Agreement constitutes, and the Closing Documents when executed by the Seller will constitute, the legal, valid and binding obligations of the Seller, enforceable against it in accordance with its terms. This Agreement has been duly and validly executed and delivered by the Seller and each of the applicable Closing Documents will be duly and validly executed and delivered by the Seller at the Closing.

Approvals and Consents

Except for the issuance of the Approval and Vesting Order, no authorization, consent or approval of, or filing with or notice to, any Governmental Authority, court or other Person is required in connection with the execution, delivery or performance of this Agreement or any of the Closing Documents by the Seller.

Absence of Conflicts

Assuming the issuance of the Approval and Vesting Order, the Seller is not a party to, bound or affected by or subject to (and the assets of the Seller are not affected by): (a) any provision of the charter, by-law or other governing documents of the Seller; (b) any Applicable Law or governmental authorizations, approvals, franchises, orders, certificates, consents, directives, notices, licenses, permits, variances, registrations or other rights or Order issued, granted or given by or from any Governmental Authority; or (c) any Contract, agreement or other document, in each case of the foregoing clauses (a)-(c), that would be violated, breached by, or under which any default would occur or with notice or the passage of time would be created as a result of its execution and delivery of, or the performance of its obligations under, this Agreement or any Closing Document, except in the case of (b) and (c) for any violations, breaches or defaults that would not have a material effect on any of the Purchased Assets or materially delay or impair the ability of the Seller to consummate the transactions hereunder.

Title to Purchased Assets

The Seller has, and as of immediately prior to Closing will have, good and valid title to the Purchased Assets, free and clear of all Encumbrances. The Seller is the sole owner of all of the registrations and applications included in the Purchased Assets, and all such registrations and applications are valid, in effect and subsisting.  To the knowledge of the Seller, following the issuance of the Approval and Vesting Order and upon delivery of the Closing Documents to the Buyer at the Closing, the Buyer will have good and valid title to the Purchased Assets, free and clear of all Encumbrances. 

Intellectual Property Matters

To the knowledge of the Seller, the use of the Purchased Assets by the Seller in the Seller’s business as currently conducted does not infringe or otherwise violate any Person’s intellectual property rights, and no claims for any such infringement or violation are pending or have been threatened against the Seller.

Litigation

Except for the CCAA Proceedings, there are no Claims, investigations or other proceedings, including appeals and applications for review, in progress, pending or, to the knowledge of the Seller, threatened against the Seller relating to the Purchased Assets which, if determined adversely to the Seller, would

0. enjoin, restrict or prohibit the transfer of all or any part of the Purchased Assets to the Buyer as contemplated by this Agreement and the Closing Documents; or 

0. prevent the Seller from or delay the Seller in fulfilling any of its obligations set out in this Agreement or the Closing Documents.

Residence of the Seller

The Seller is not a non-resident of Canada for the purposes of the Income Tax Act (Canada).

Taxes

The Seller is duly registered under Subdivision (d) of Division V of the GST and HST Legislation with respect to the GST and HST, and under Division I of Chapter VIII of Title I of the QST Legislation with respect to the QST, and will provide its registration numbers to the Buyer at least five (5) Business Days prior to Closing.

No Other Representations, Warranties or Covenants

Unless and solely to the extent expressly set forth in this Agreement or any Closing Document, no representation, warranty or covenant is expressed or implied by the Seller concerning the Purchased Assets or the right of the Seller to sell or assign the same, as applicable. The disclaimer in this Section 4.10 is made notwithstanding the delivery or disclosure to the Buyer or its directors, officers, employees, agents or representatives of any documentation or other information (including any financial projections, estimates, budgets, offering memoranda, management presentations, due diligence materials or other supplemental data not included in this Agreement). Without limiting the generality of the foregoing, any and all conditions, warranties or representations, express or implied, pursuant to Applicable Law (including under Article 1716 of the Civil Code of Québec, the Sale of Goods Act (Ontario), the International Convention on Contracts for the Sale of Goods (Geneva Convention) and any other applicable sale of goods legislation) do not apply hereto and are hereby expressly waived by the Buyer.


REPRESENTATIONS AND WARRANTIES OF THE BUYER

The Buyer represents and warrants to the Seller as follows, and acknowledges that the Seller is relying upon the following representations and warranties in connection with its sale of the Purchased Assets:

Entity Existence

The Buyer is a limited liability company duly formed, validly existing and in good standing under the laws of the state of Delaware.  

Residence of the Buyer

The Buyer is a non-resident of Canada for the purposes of the Income Tax Act (Canada).

Financial Ability

As of the Closing, the Buyer and its subsidiaries will have sufficient cash in immediately available funds to pay the Purchase Price, and all other costs and expenses to be paid by the Buyer that are necessary to consummate the transactions contemplated by this Agreement. Notwithstanding anything to the contrary contained herein, the Buyer’s obligations to consummate the transactions contemplated by this Agreement are not conditioned or contingent in any way upon the receipt of financing from any Person.

Absence of Conflicts

The Buyer is not a party to, bound by or subject to (and the assets of the Buyer are not affected by): (a) any provision of the charter, by-law or other governing documents of the Buyer; (b) any Applicable Law or governmental authorizations, approvals, franchises, orders, certificates, consents, directives, notices, licenses, permits, variances, registrations or other rights or Order issued, granted or given by or from any Governmental Authority; or (c) any Contract, agreement or other document, in each case of the foregoing clauses (a)-(c), that would be violated, breached by, or under which any default would occur or with notice or the passage of time would be created as a result of its execution and delivery of, or the performance of its obligations under, this Agreement or any Closing Document, except in the case of (b) and (c) for any violations, breaches or defaults that would not have a material effect on or materially delay or impair the ability of the Buyer to consummate the transactions hereunder.

Due Authorization and Enforceability of Obligations

The Buyer has all necessary corporate power, authority and capacity to execute and deliver this Agreement and the Closing Documents, to perform its obligations under this Agreement and the Closing Documents, and to consummate the transactions contemplated under this Agreement and the Closing Documents. The execution, delivery and performance of this Agreement and the Closing Documents, and the consummation of the transactions contemplated by this Agreement and the Closing Documents, have been duly and validly authorized by all necessary corporate action of the Buyer.  This Agreement constitutes, and the applicable Closing Documents when executed by the Buyer will constitute, the legal, valid and binding obligations of the Buyer, enforceable against it in accordance with its terms. This Agreement has been duly and validly executed and delivered by the Buyer and each of the applicable Closing Documents will be duly and validly executed and delivered by the Buyer at the Closing.

Approvals and Consents

Except for the issuance of the Approval and Vesting Order, no authorization, consent or approval of, or filing with or notice to, any Governmental Authority, court or other Person is required in connection with the execution, delivery or performance of this Agreement or any of the Closing Documents by the Buyer, except for any authorizations, consents, approvals, filings or notices that would not have a material effect on or materially delay or impair the ability of the Buyer to consummate the transactions hereunder.

GST, HST and QST

The Buyer is a non-registered non-resident of Canada under the GST and HST Legislation and a non-registered non-resident of Quebec under QST Legislation.

Litigation

There are no Claims, investigations or other proceedings, including appeals and applications for review, in progress, pending or, to the knowledge of the Buyer, threatened against or relating to the Buyer which, if determined adversely to the Buyer, would prevent the Buyer from paying the Purchase Price to the Seller or materially delay the Buyer in fulfilling any of its obligations set out in this Agreement or the Closing Documents. 

As Is, Where Is

The Buyer acknowledges and agrees that it has conducted to its satisfaction an independent investigation and verification of the Purchased Assets (including the state of title thereto and/or the state of any Encumbrances), and, based solely thereon, has determined to proceed with the transactions contemplated by this Agreement. The Buyer has relied solely on the results of its own independent investigation and verification, and the representations and warranties of the Seller expressly and specifically set forth in ARTICLE 4, and the Buyer understands, acknowledges and agrees that all other representations, warranties and statements of any kind or nature, expressed or implied (including any relating to the future or historical financial condition, results of operations, prospects, assets or liabilities of the Seller, or the quality, quantity or condition of the Purchased Assets) are specifically disclaimed by the Seller. Except for the representations and warranties of the Seller expressly and specifically set forth in ARTICLE 4, the Seller does not hereunder make or provide any warranty or representation, express or implied, as to the quality, merchantability, fitness for a particular purpose, or condition of the Purchased Assets, or any part thereof. THE BUYER SPECIFICALLY ACKNOWLEDGES AND AGREES THAT, EXCEPT FOR THE REPRESENTATIONS AND WARRANTIES OF THE SELLER EXPRESSLY AND SPECIFICALLY SET FORTH IN ARTICLE 4: (A) THE BUYER IS ACQUIRING THE PURCHASED ASSETS ON AN “AS IS, WHERE IS” BASIS; AND (B) NEITHER THE SELLER, NOR ANY OTHER PERSON (INCLUDING ANY REPRESENTATIVE OF THE SELLER, WHETHER IN ANY INDIVIDUAL, CORPORATE OR ANY OTHER CAPACITY OR THE MONITOR) IS MAKING, AND THE BUYER IS NOT RELYING ON, ANY REPRESENTATIONS, WARRANTIES OR OTHER STATEMENTS OF ANY KIND WHATSOEVER, WHETHER ORAL OR WRITTEN, EXPRESS OR IMPLIED, STATUTORY OR OTHERWISE, AS TO ANY MATTER CONCERNING THE SELLER, THE PURCHASED ASSETS, THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY, OR THE ACCURACY OR COMPLETENESS OF ANY INFORMATION PROVIDED TO (OR OTHERWISE ACQUIRED BY) THE BUYER OR ANY OF ITS RESPECTIVE REPRESENTATIVES; AND WITHOUT LIMITING THE FOREGOING, ANY AND ALL CONDITIONS OR WARRANTIES EXPRESSED OR IMPLIED PURSUANT TO THE SALE OF GOODS ACT (ONTARIO), THE INTERNATIONAL CONVENTION ON CONTRACTS FOR THE SALE OF GOODS (GENEVA CONVENTION) AND ANY OTHER APPLICABLE SALE OF GOODS LEGISLATION, WILL NOT APPLY AND ARE HEREBY WAIVED BY THE SELLER AND THE PARTIES AGREE TO EXCLUDE THE EFFECT OF THE LEGAL WARRANTY PROVIDED FOR BY ARTICLE 1716 OF THE CIVIL CODE OF QUÉBEC AND THAT THE BUYER IS PURCHASING THE PURCHASED ASSETS AT ITS OWN RISK WITHIN THE MEANING OF ARTICLE 1733 OF THE CIVIL CODE OF QUÉBEC, AND ANY AND ALL CONDITIONS, WARRANTIES OR REPRESENTATIONS REGARDING TITLE, ANY NON-INFRINGEMENT OF INTELLECTUAL PROPERTY RIGHTS, OR REGARDING THE SCOPE, VALIDITY OR ENFORCEABILITY OF ANY TRANSFERRED INTELLECTUAL PROPERTY OR LICENSED INTELLECTUAL PROPERTY RIGHTS, OR ANY OTHER THING AFFECTING THE PURCHASED ASSETS, OR IN RESPECT OF ANY OTHER MATTER OR THING WHATSOEVER, INCLUDING ANY AND ALL CONDITIONS, WARRANTIES OR REPRESENTATIONS, EXPRESS OR IMPLIED, PURSUANT TO ANY APPLICABLE LAW IN ANY JURISDICTION, WHICH THE BUYER CONFIRMS DO NOT APPLY TO THIS AGREEMENT, AND ARE HEREBY WAIVED IN THEIR ENTIRETY BY THE BUYER.

The Buyer acknowledges and agrees that nothing in this Agreement shall operate to prohibit or diminish in any way the right of the Seller to sell, transfer, liquidate or otherwise dispose of any VIKING-branded inventory existing and in its possession as of the Closing Time. 

This Section 5.9 will not merge on Closing and is deemed incorporated by reference in all Closing Documents. 


CONDITIONS to Closing

Conditions for the Benefit of the Buyer and the Seller

The respective obligations of the Buyer and of the Seller to consummate the transactions contemplated by this Agreement are subject to the satisfaction of, or compliance with, at or prior to the Closing Time, each of the following conditions:

No Order – no Governmental Authority shall have enacted, issued, or entered any Order which is in effect and has the effect of making illegal or otherwise that prohibits the consummation of the purchase of the Purchased Assets or any of the other transactions pursuant to this Agreement; and

Court Orders – the Approval and Vesting Order shall have been issued and entered and such order shall not have been reversed, modified, amended or stayed and shall be a Final Order.

The Parties acknowledge that the foregoing conditions are for the mutual benefit of the Seller, on the one hand, and the Buyer, on the other hand. Any condition in this Section 6.1 may be waived by the Seller, on the one hand, or by the Buyer, on the other hand, in whole or in part (in each case to the extent permitted by Applicable Law), without prejudice to any of their respective rights of termination in the event of non-fulfillment of any other condition in whole or in part. Any such waiver will be binding on the Seller or the Buyer, as applicable, only if made in writing.

Conditions for the Benefit of the Buyer

The obligation of the Buyer to consummate the transactions contemplated by this Agreement is subject to the satisfaction of, or compliance with, or (to the extent permitted by Applicable Law) waiver by the Buyer of, at or prior to the Closing Time, each of the following conditions (each of which is acknowledged to be for the exclusive benefit of the Buyer):

Compliance with Covenants – each covenant and agreement that the Seller is required to perform or to comply with pursuant to this Agreement at or prior to the Closing shall have been duly performed and complied with in all material respects (except that those covenants and agreements that are qualified as to materiality or similar expressions shall have been duly performed and complied with in all respects);

Accuracy of Representations and Warranties – the representations and warranties of the Seller contained in ARTICLE 4 shall be true and correct in all material respects (except that those representations and warranties which are qualified as to materiality or similar expressions shall be true and correct in all respects) on and as of the Closing Date, as if made on and as of such date (except for representations and warranties made as of specified date, the accuracy of which shall be determined as of such specified date); and 

Officer’s Certificate – the Buyer shall have received a certificate confirming the satisfaction of the conditions contained in Sections 6.2(a) (Compliance with Covenants) and 6.2(b) (Accuracy of Representations and Warranties), signed for and on behalf of the Seller without personal liability by an executive officer of the Seller.

Conditions for the Benefit of the Seller 

The obligation of the Seller to consummate the transactions contemplated by this Agreement is subject to the satisfaction of, or compliance with, or (to the extent permitted by Applicable Law) waiver where applicable by the Seller of, at or prior to the Closing Time, each of the following conditions (each of which is acknowledged to be for the exclusive benefit of the Seller):

Compliance with Covenants – each covenant and agreement that the Buyer is required to perform or to comply with pursuant to this Agreement at or prior to the Closing shall have been duly performed and complied with in all material respects (except that those covenants and agreements that are qualified as to materiality or similar expressions shall have been duly performed and complied with in all respects);

Accuracy of Representations and Warranties – the representations and warranties of the Buyer contained in ARTICLE 5 shall be true and correct in all material respects (except that those representations and warranties which are qualified as to materiality or similar expressions shall be true and correct in all respects) on and as of the Closing Date, as if made on and as of such date (except for representations and warranties made as of specified date, the accuracy of which shall be determined as of such specified date); and

Officer’s Certificate – the Seller shall have received a certificate confirming the satisfaction of the conditions contained in Sections 6.3(a) (Compliance with Covenants) and 6.3(b) (Accuracy of Representations and Warranties) signed for and on behalf of the Buyer without personal liability by an executive officer of the Buyer.


ADDITIONAL AGREEMENTS OF THE PARTIES

Access to Information

Until the Closing Time, the Seller shall give to the Buyer’s personnel engaged in the transactions contemplated by this Agreement and their accountants, legal advisers, consultants, financial advisors and representatives during normal business hours reasonable access to its premises and to all of the books and records relating to the Purchased Assets and shall furnish them with all such information to the extent relating to the Purchased Assets as the Buyer may reasonably request in connection with the transactions contemplated by this Agreement; provided that any such access shall be conducted at the Buyer’s expense, in accordance with Applicable Law, under the supervision of the Seller’s personnel and in such a manner as to not to unreasonably interfere with the normal operations of the Seller, and the Seller will not be required to provide access to or copies of any such books and records if (a) the provision thereof would cause the Seller to be in contravention of any Applicable Law, (b) making such information available would (A) result in the loss of any lawyer-client or other legal privilege, or (B) cause the Seller to be found in contravention of any Applicable Law, it being understood that the Seller shall cooperate in any reasonable efforts and requests that would enable otherwise required disclosure to the Buyer to occur without so jeopardizing privilege or contravening such Applicable Law. 

Conduct of Business Until Closing Time

Except: (1) as contemplated or permitted by this Agreement; (2) as expressly contemplated by the budget delivered in accordance with the DIP Facility and provided to the Buyer prior to the date of this Agreement; (3) as otherwise provided in the Initial Order and any other court orders; (4) as required by Applicable Law; or (5) as consented to by the Buyer, from the date of this Agreement until the Closing, the Seller shall: 

(i) use commercially reasonable efforts to preserve and not abandon any of the Purchased Assets, and (ii) pay and discharge the debts authorized by the CCAA Court in accordance with the DIP Credit Agreement; and

not, without the prior written consent of the Buyer (the granting of such consent to be in the Buyer’s sole discretion), transfer, lease, license, sell, abandon, create any Encumbrance (other than Encumbrances associated with or permitted by the DIP Credit Agreement, as set forth on Schedule 7.2(b), which will be released in their entirety prior to the Closing) on or otherwise dispose of any of the Purchased Assets.

Covenants Relating to this Agreement

Each of the Parties shall use reasonable best efforts to take, or cause to be taken, and do, or cause to be done, all things as may be necessary or desirable in order to consummate and make effective, as soon as reasonably practicable and in any event prior to the Sunset Date, the transactions contemplated by this Agreement and, without limiting the generality of the foregoing, each Party shall and, where appropriate, shall cause each of its affiliates to:

use its reasonable best efforts to take or cause to be taken all actions and to do, or cause to be done, all things reasonably necessary, proper or advisable to satisfy the conditions precedent to the obligations of such Party hereunder (including, where applicable, negotiating in good faith with the applicable Governmental Authorities and/or third Persons in connection therewith, and defending any proceedings challenging this Agreement or the consummation of the transactions contemplated hereby), and to cause the fulfillment at the earliest practicable date of all of the conditions precedent to the other Party’s obligations to consummate the transactions contemplated hereby; 

not take any action, or refrain from taking any action, and use reasonable best efforts to not permit any action to be taken or not taken, which would reasonably be expected to prevent, materially delay or otherwise impede the consummation of the transactions contemplated by this Agreement; and 

execute and deliver such other documents, certificates, agreements and other instruments required to make effective the transactions contemplated by this Agreement.

Release; Acknowledgements; Remedies

Except as otherwise specified herein or in any Closing Document, effective as of the Closing, (i) the Buyer hereby releases and forever discharges each of the Seller and its affiliates, and their respective successors and assigns, and all officers, directors, partners, members, shareholders, employees and agents of each of them, from any and all actual or potential Claims which such Person had, has or may have in the future to the extent relating to the Purchased Assets; and (ii) the Seller hereby releases and forever discharges each of the Buyer and its affiliates, and their respective successors and assigns, and all officers, directors, partners, members, shareholders, employees and agents of each of them, from any and all actual or potential Claims which such Person had, has or may have in the future to the extent relating to the Purchased Assets or any asset or liability of the Seller that is not included in the Purchased Assets.

Each Party acknowledges and agrees that: (i) the representations and warranties of the Seller set forth in ARTICLE 4, and the representations and warranties of the Buyer set forth in ARTICLE 5, will merge on, and shall not survive, the Closing; and (ii) the Seller will not have or be subject to any liability or indemnification obligation to the Buyer solely as a result of (nor will the Buyer nor Buyer Parent have any claim with respect to) the distribution to the Buyer, the Buyer’s use of, or reliance on, any information, documents, projections, forecasts or other material made available to the Buyer in certain “data rooms,” confidential information memoranda or management presentations in expectation of, or in connection with, the transactions contemplated by this Agreement, regardless of the legal theory under which such liability or obligation may be sought to be imposed, whether sounding in contract or tort, or whether at law or in equity, or otherwise. None of the representatives of the Seller, whether in an individual, corporate or other capacity, will have or be subject to any such liability or indemnification obligations.

The remedies expressly set forth in this Agreement and the Closing Documents are each Party’s sole and exclusive remedies relating to this Agreement, the Closing Documents, the transactions contemplated hereby and thereby, or the Purchased Assets.

The Buyer acknowledges and agrees that the enforceability of this Agreement against the Seller is subject to entry of the Approval and Vesting Order.

Tax Matters

For purposes of any income Tax return related to the transactions contemplated in this Agreement, the Buyer and the Seller agree to report the transactions contemplated in this Agreement in a manner consistent with the Allocation Statement, and the Buyer and the Seller shall not voluntarily take any action inconsistent therewith in any such Tax return, refund claim, litigation or otherwise, unless required by applicable Tax laws. The Buyer and the Seller shall each be responsible for the preparation of their own statements required to be filed under the Income Tax Act (Canada) and other similar forms in accordance with applicable Tax laws.

The Buyer is responsible to pay to the Seller any applicable GST/HST, QST and other similar Taxes applicable to the purchase and sale of the Purchased Assets; provided, however, that the Parties agree that the Purchased Assets are zero-rated for purposes of the GST and HST Legislation and the QST Legislation so long as the Buyer is a non-registered non-resident of Canada and a non-registered non-resident of Quebec, respectively, on the basis that the Purchased Assets are as described in sections 10 and 10.1 (other than subsections (a) to (e) thereof) of Part V of Schedule VI of the GST and HST Legislation and sections 188 and 188.1 (other than subsections (1) to (5) thereof) of Division V of Chapter IV of Part I of the QST Legislation, respectively. 

On Closing, the Buyer shall have executed and delivered a certificate, undertaking and indemnity which includes its certification that it is a non-registered non-resident under the GST and HST Legislation and QST Legislation, and incorporates the provisions of this Section 7.5(c) (the “GST/HST and QST Certificate, Undertaking and Indemnity”). The Buyer shall indemnify and save the Seller harmless from and against any GST, HST, QST, penalties, interest or other amounts which may be assessed against the Seller as a result of any failure by the Seller to collect and remit GST, HST or QST due to any misstatement or misrepresentation made by the Buyer in connection with any matter raised in this Section 7.5 or in the GST/HST and QST Certificate, Undertaking and Indemnity or any failure by the Buyer to comply with the provisions of this Section 7.5 or the GST/HST and QST Certificate, Undertaking and Indemnity.

Certain Payments or Instruments Received from Third Persons

To the extent that, after the Closing Date: (a) Buyer or any of its controlled affiliates receives any payment or instrument that is for the account of the Seller according to the terms of any Closing Document or relates to any asset or liability of the Seller that is not included in the Purchased Assets, the Buyer shall, and shall cause its controlled affiliates to, promptly deliver such amount or instrument to the Seller; or (b) the Seller or any of its controlled affiliates receives any payment or instrument that is for the account of the Buyer according to the terms of any Closing Document or that relates to the Purchased Assets, the Seller shall, and shall cause its controlled affiliates to, promptly deliver such amount or instrument to the Buyer. Notwithstanding the foregoing, each of the Seller, on the one hand, and the Buyer, on the other hand, hereby undertakes to, as reasonably requested and at the other’s expense, direct or forward all bills, invoices or like instruments to the appropriate Party.

Intellectual Property Matters

The Seller shall cooperate with and assist the Buyer, at the Buyer’s expense, with the registration of the assignment of the registrable rights relating to the Purchased Assets.

Notice of Certain Events

The Seller, on the one hand, and the Buyer, on the other hand, shall give prompt written notice to the other Party of: (a) the occurrence or non-occurrence of any fact, change, condition or event, the occurrence or non-occurrence of which would render any representation or warranty of such Party contained in this Agreement or any of the Closing Documents untrue or inaccurate in any material respect; (b) any failure of such Party to comply with or satisfy any covenant or agreement to be complied with or satisfied by such Party hereunder in any material respect or any event or condition that would otherwise reasonably be expected to result in the nonfulfillment of any of the conditions to such Party’s obligations hereunder; (c) receipt of any notice (whether written or oral) from any Person (including any counterparty to a Contract) alleging that the consent of such Person is or may be required in connection with, or that any Contract with any such Person is or may be breached or otherwise violated in connection with, the consummation of the Closing or any of the other transactions contemplated by this Agreement or any of the Closing Documents; or (d) any proceeding pending or, to the knowledge of such Party, threatened, against such Party relating to the Agreement and the other transactions contemplated by this Agreement or any of the Closing Documents.  No notice pursuant to this Section 7.8 shall be deemed to prevent or cure any misrepresentation, breach of warranty, or breach of covenant, or to otherwise affect or diminish any representation, warranty, covenant or obligation of a Party in this Agreement, for purposes of determining whether any condition set forth in ARTICLE 6 has been satisfied or for any other purpose. This Section 7.8 shall not constitute a covenant or agreement for purposes of Section 6.2(a) or 6.3(a), as applicable.

Risk of Loss

In the event any of the Purchased Assets are appropriated, expropriated or seized by any Person, on or prior to the Closing Date and without fault (including breach of this Agreement) of the Seller or its affiliates, the Buyer may elect, at its sole discretion, to (a) terminate this Agreement, whereupon no Party shall have any further obligation to the other Party hereunder, or (b) complete the transactions contemplated by this Agreement without reduction of the Purchase Price.  In the event the Buyer elects to complete the transactions pursuant to the preceding clause (b), all proceeds of insurance or compensation for expropriation or seizure in respect thereof will be payable to the Buyer and all right and claim of the Sellers to any such amounts not paid by the Closing Date will be assigned to the Buyer. 


COURT ORDERS

Court Orders 

The Buyer shall reasonably cooperate with the Seller, as may be reasonably necessary and to the extent reasonably requested by the Seller, including by providing such information and taking such actions as may be reasonably requested, in obtaining the Approval and Vesting Order.

Notice of the motion seeking the issuance of the Approval and Vesting Order shall be served by the Seller on all Persons required to receive notice under Applicable Law and the requirements of the CCAA, the CCAA Court, and any other Person determined necessary by the Seller or the Buyer.

Notwithstanding any other provision herein, but provided that the Seller shall have used reasonable best efforts to cause the Approval and Vesting Order to have been issued by such date and shall not otherwise be in breach of any representation, warranty, covenant or other agreement in this Agreement resulting in the conditions in ARTICLE 6 to fail to be satisfied, it is expressly acknowledged and agreed that in the event that the Approval and Vesting Order has not been issued and entered by the CCAA Court by [October 4][footnoteRef:2], 2017 or such later date agreed to in writing by the Buyer and the Seller (with the consent of the Lenders), either Party may written provide notice to the other Party of its intention to terminate this Agreement; provided, however, that (i) such termination shall not be effective until ten (10) days following receipt of such notice of termination by the non-terminating Party and (ii) if during such ten (10) day period, the Approval and Vesting Order is issued and entered by the CCAA Court, the notice shall be deemed withdrawn and neither Party shall be entitled to terminate this Agreement pursuant to this Section 8.1(c).   [2:  Note to Seller: date subject to discussion depending upon timing of execution of this agreement and sufficient details being provided to Buyer regarding realistic timing. ] 


CCAA Process 

If the Approval and Vesting Order or any other Orders of the CCAA Court relating to this Agreement shall be appealed or motion for rehearing or reargument shall be filed with respect thereto, the Seller agrees to take all action as may be commercially reasonable and appropriate to defend against such appeal, petition or motion and, if reasonably requested by the Seller, the Buyer agrees to use its commercially reasonable efforts to cooperate in such efforts. In the event an appeal is taken or a stay pending appeal is requested, from either the SISP Order or the Approval and Vesting Order, the Seller shall promptly notify the Buyer of such appeal or stay request and shall provide to the Buyer a copy of the related notice of appeal or order of stay.  The Seller shall also provide the Buyer with written notice of any motion or application filed in connection with any appeal from either of such Orders.

From and after the date of this Agreement and until the Closing Date, the Seller shall deliver to the Buyer copies of all pleadings, motions, notices, statements, schedules, applications, reports and other papers that are filed in the CCAA Proceedings that relate to this Agreement or to the Buyer promptly following Seller’s receipt or filing thereof (as applicable). Notwithstanding the foregoing, the Seller shall not (and shall cause its controlled affiliates to not) file any pleadings, motions, notices, statements, schedules, applications, reports and other papers in the CCAA Proceedings that would, or would reasonably be expected to, alter, modify, limit or restrict the Buyer’s rights or remedies pursuant to this Agreement, without the prior written consent of the Buyer (which may be granted or withheld in the Buyer’s sole discretion).  

From and after the date of this Agreement and prior to the Closing or the earlier termination of this Agreement in accordance with ARTICLE 9, the Seller shall not (and shall cause its controlled affiliates to not) take any action, or fail to take any action, that would (or is reasonably likely to) result in the reversal, voiding, modification or staying of the Approval and Vesting Order or this Agreement, without the prior written consent of the Buyer.  


TERMINATION

Termination

This Agreement may be terminated at any time prior to Closing as follows:

by mutual written consent of the Buyer and the Seller (with the consent of the Lenders and the Monitor or, if necessary, upon confirmatory Order of the CCAA Court);

by (i) the Seller (with the consent of the Lenders and the Monitor) if Closing has not occurred on or before the Sunset Date; provided, that the Seller is not in breach of any representation, warranty, covenant or other agreement in this Agreement resulting in the conditions in ARTICLE 6 to fail to be satisfied or (ii) the Buyer if Closing has not occurred on or before the Sunset Date; provided, that the Buyer is not in breach of any representation, warranty, covenant or other agreement in this Agreement resulting in the conditions in ARTICLE 6 to fail to be satisfied;

by the Seller or the Buyer pursuant to (and only in accordance with) Section 8.1(c) or by the Buyer pursuant to Section 7.9(a);

by the Buyer or the Seller upon the issuance of an Order effecting the dismissal or conversion of the CCAA Proceedings;

by the Buyer or the Seller upon permanent and non-appealable denial of the Approval and Vesting Order;

by the Buyer or the Seller if a court of competent jurisdiction or other Governmental Authority has issued an Order or taken any other action having the effect of permanently restraining, enjoining or otherwise prohibiting the consummation of Closing and such Order or action has become Final (provided the same was not initiated, requested, encouraged or supported by the Party seeking to terminate hereunder);

by the Seller (with the consent of the Lenders and the Monitor), if there has been a breach by the Buyer of any covenant, representation or warranty which would result in the failure of the conditions set forth in Section 6.3 to be satisfied by the Sunset Date and such breach has not been waived (to the extent permitted by Applicable Law) by the Seller or cured within ten (10) Business Days after written notice thereof from the Seller, unless the Seller is in material breach of its obligations under this Agreement; or

by the Buyer, if there has been a breach by the Seller of any covenant, representation or warranty which would result in the failure of the conditions set forth in Section 6.2 to be satisfied by the Sunset Date and such breach has not been waived (to the extent permitted by Applicable Law) by the Buyer or cured within ten (10) Business Days after written notice thereof from the Buyer, unless the Buyer is in material breach of its obligations under this Agreement.

The Party desiring to terminate this Agreement pursuant to this Section 9.1 (other than pursuant to Section 9.1(a) and without limitation of additional notice requirements in Section 8.1(c) as applicable) shall give written notice of such termination to the other Party or Parties, as applicable, specifying in reasonable detail the basis for such Party’s exercise of its termination rights.

Effect of Termination

In the event of termination of this Agreement pursuant to Section 9.1, this Agreement shall become void and of no further force or effect without liability of any Party to any other Party to this Agreement except that (a) this Section 9.2 and Sections 3.3(c), 11.4, 11.5, 11.6 and 11.7 shall survive such termination, (b) the NDA shall survive in accordance with the terms of the NDA, and (c) no termination of this Agreement shall relieve any Party of any liability for any fraud, willful misconduct or intentional breach by it of this Agreement. 


CLOSING

Location and Time of the Closing

The Closing shall take place at the Closing Time on the Closing Date at the offices of Osler, Hoskin & Harcourt LLP located at Suite 6300, First Canadian Place, 100 King Street West, Toronto, Ontario, or at such other location as may be agreed upon by the Parties.

Seller’s Deliveries at Closing

At Closing, the Seller shall deliver to the Buyer the following:

a certified copy of the Approval and Vesting Order;

the IP Assignment and Assumption Agreements duly executed by the Seller;

an executed copy of the Monitor’s Certificate;

the certificate contemplated by Section 6.2(c); and

all other documents required to be delivered by the Seller on or prior to the Closing Date pursuant to this Agreement or Applicable Law or as reasonably requested by the Buyer in good faith in order to vest in the Buyer all right, title and interest in the Purchased Assets.

Buyer’s Deliveries at Closing

At Closing, the Buyer shall deliver to the Seller:

the Closing Purchase Price; 

any sales or transfer Taxes payable on Closing by the Buyer to the Seller pursuant to Section 7.5(b);

the IP Assignment and Assumption Agreements duly executed by the Buyer;

the certificate contemplated by Section 6.3(c); 

the GST/HST and QST Certificate, Undertaking and Indemnity; and 

all other documents required to be delivered by the Buyer on or prior to the Closing Date pursuant to this Agreement or Applicable Law or as reasonably requested by the Seller in good faith in order to vest in the Buyer all right, title and interest in the Purchased Assets.

Possession of Assets

In no event will the Purchased Assets be sold, assigned, transferred or set over to the Buyer (nor shall the Closing occur) until the conditions set out in the Approval and Vesting Order have been satisfied, and each Party has satisfied (or the other Party has waived) all delivery requirements outlined in Section 10.2 or 10.3, as applicable. 

Monitor

The Parties hereby acknowledge and agree that the Monitor will be entitled to file the Monitor’s Certificate with the CCAA Court without independent investigation upon receiving written confirmation from the Seller and the Buyer that all conditions to Closing have been satisfied or waived and upon  receipt of the Closing Purchase Price and any sales or transfer Taxes confirmed in writing by the Seller and the Buyer (on which the Monitor shall be entitled to rely without independent investigation) to be payable on Closing by the Buyer to the Seller pursuant to Section 7.5(b) hereof, and that the Monitor will have no liability to the Seller or the Buyer or any other Person as a result of filing the Monitor’s Certificate or otherwise in connection with this Agreement or the transactions contemplated hereunder (whether based on contract, tort or any other theory).

Simultaneous Transactions 

All actions taken and transactions consummated at the Closing shall be deemed to have occurred simultaneously, and no such transaction shall be considered consummated unless all are consummated.


GENERAL MATTERS

Confidentiality

Upon the Closing, the obligations of Buyer Parent and any Interested Party Representatives (as defined in the NDA) with respect to any Purchased Assets (including all obligations of confidentiality) shall immediately terminate. Subject to the foregoing sentence, the NDA shall remain in full force and effect in accordance with its terms following the Closing (and the Buyer shall, for the avoidance of doubt, be considered an Interested Party Representative thereunder).

Public Notices

No press release or other announcement concerning the transactions contemplated by this Agreement shall be made by the Seller, on the one hand, or by the Buyer, on the other hand, without the prior consent of the other Party (such consent not to be unreasonably withheld, conditioned or delayed); provided, however, that subject to the last sentence of this Section 11.2, any Party may, without such consent, make such disclosure if the same is required by Applicable Law (including the CCAA Proceedings) or by any stock exchange on which any of the securities of such Party or any of its affiliates are listed, or by any insolvency or other court or securities commission, or other similar Governmental Authority having jurisdiction over such Party or any of its affiliates, and, if such disclosure is required, the Party making such disclosure shall use commercially reasonable efforts to give prior written notice to the other Party to the extent legally permissible and reasonably practicable, and if such prior notice is not legally permissible or reasonably practicable, to give such notice reasonably promptly following the making of such disclosure. Notwithstanding the foregoing: (i) this Agreement may be filed by the Seller with the CCAA Court and posted on SEDAR or such other website as may be required pursuant to Applicable Law or the rules of any relevant stock exchange; and (ii) the transactions contemplated in this Agreement may be disclosed by the Seller to the CCAA Court, subject to redacting confidential or sensitive information as permitted by Applicable Law. The Parties further agree that:

the Monitor may prepare and file reports and other documents with the CCAA Court containing references to the transactions contemplated by this Agreement and the terms of such transactions; and

the Seller and its professional advisors may prepare and file such reports and other documents with the CCAA Court containing references to the transactions contemplated by this Agreement and the terms of such transactions as may reasonably be necessary to complete the transactions contemplated by this Agreement or to comply with their obligations in connection therewith.

Wherever possible, the Buyer shall be afforded an opportunity to review and comment on such materials prior to their filing. The Parties may issue a joint press release announcing the execution and delivery of this Agreement, in form and substance mutually agreed to by them.

Survival

None of the representations, warranties, covenants or agreements (except the covenants and agreements contained in this Agreement which by their terms are to be performed in whole or in part, or which prohibit actions, after the Closing) of any of the Parties set forth in this Agreement, in any Closing Document to be executed and delivered by any of the Parties (except any covenants and agreements included in such Closing Documents which by their terms are to be performed in whole or in part, or which prohibit actions, after the Closing) or in any other agreement, document or certificate delivered pursuant to or in connection with this Agreement or the transactions contemplated hereby shall survive the Closing.  All covenants and agreements contained in this Agreement or in any Closing Document which by their terms are to be performed in whole or in part, or which prohibit actions, after the Closing shall survive the Closing in accordance with their terms; provided, however, that the Buyer acknowledges and agrees that nothing in this Agreement shall operate to prohibit in any way the right of the Seller to dissolve, windup or otherwise cease operations as it may determine in its sole discretion following the Closing Time. 

Expenses

Except as otherwise specifically provided in this Agreement, whether or not the Closing occurs, the Seller, on the one hand, and the Buyer, on the other hand, shall be responsible for the expenses (including fees and expenses of legal advisers, accountants and other professional advisers) incurred by each of them, respectively, in connection with the negotiation and execution of this Agreement, and the completion of the transactions contemplated hereby.

Non-Recourse

No past, present or future director, officer, employee, incorporator, member, partner, securityholder, affiliate, agent, lawyer or representative of the respective Parties, in such capacity, shall have any liability for any obligations or liabilities of the Buyer or the Seller, as applicable, under this Agreement, or for any Claim based on, in respect of or by reason of the transactions contemplated hereby.

Assignment; Binding Effect

No Party may assign its right or benefits under this Agreement without the consent of each of the other Parties, except that without such consent the Buyer may direct that title to all or some of the Purchased Assets be transferred to one or more of its subsidiaries or affiliates; provided, that no such direction shall relieve the Buyer or Buyer Parent of its obligations hereunder. This Agreement shall be binding upon and inure to the benefit of the Parties and their respective permitted successors and permitted assigns. Except as provided in Section 7.4(a), nothing in this Agreement shall create or be deemed to create any third Person beneficiary rights in any Person not a Party to this Agreement.

Notices

Any notice, consent or approval required or permitted to be given in connection with this Agreement (in this Section referred to as a “Notice”) shall be in writing and shall be sufficiently given if delivered (whether in person, by courier service or other personal method of delivery), or if transferred by facsimile or email:

in the case of a Notice to the Buyer at:

Viking Range, LLC c/o The Middleby Corporation
1400 Toastmaster Drive
Elgin, IL  60120
Attention:	Tim FitzGerald, Chief Financial Officer
Facsimile: (847) 429-7544
Email:	tfitzgerald@middleby.com 

with copies (which shall not in themselves constitute notice) to:

Skadden, Arps, Slate, Meagher and Flom LLP
155 N. Wacker Drive, Suite 2700

Chicago, IL 60606

Attention:	Shilpi Gupta, Partner

Facsimile: 	312-407-0411

Email: 	sgupta@skadden.com



Blake, Cassels & Graydon LLP
199 Bay Street, Suite 4000, Commerce Court West
Toronto, Ontario M5L 1A9 Canada

Attention:	Steven J. Weisz, Partner

Facsimile: 	416-863-2653

Email: 	steven.weisz@blakes.com 

in the case of a Notice to the Seller at:

c/o
Sears Canada Inc.
290 Yonge Street, Suite 700
Toronto, Ontario  M5B 2C3 Canada
Attention:	Phil Mohtadi
Email: 	pmohtad@sears.ca

with copies (which shall not in themselves constitute notice) to:

Osler, Hoskin & Harcourt LLP
Suite 6200
1 First Canadian Place
Toronto, Ontario M5X 1B8 Canada
Attention:	Marc Wasserman and Tracy Sandler 
Facsimile:	416-862-6666
Email:	mwasserman@osler.com / tsandler@osler.com

and the Monitor:

FTI Consulting Canada Inc.
TD South Tower

Suite 2010, P.O. Box 104

Toronto, ON M5K 1G8

Attention:	Paul Bishop
Facsimile:	416-649-8101
Email:	paul.bishop@fticonsulting.com

and counsel to the Monitor:

Norton Rose Fulbright Canada LLP

Royal Bank Plaza, South Tower, Suite 3800

200 Bay Street, P.O. Box 84, Toronto, ON M5J 2Z4

Attention: 	Orestes Pasparakis and Virginie Gauthier

Facsimile: 	416-216-3930

Email: 	orestes.pasparakis@nortonrosefulbright.com /

	virginie.gauthier@nortonrosefulbright.com



Any Notice delivered or transmitted to a Party as provided above shall be deemed to have been given and received on the day it is delivered or transmitted, provided that it is delivered or transmitted on a Business Day prior to 5:00 p.m. local time in the place of delivery or receipt. However, if the Notice is delivered or transmitted after 5:00 p.m. local time or if such day is not a Business Day then the Notice shall be deemed to have been given and received on the next Business Day.

Any Party may, from time to time, change its address by giving Notice to the other Parties in accordance with the provisions of this Section. 

Counterparts; Facsimile Signatures

This Agreement may be signed in counterparts and each of such counterparts shall constitute an original document and such counterparts, taken together, shall constitute one and the same instrument. Execution of this Agreement may be made by facsimile signature or by electronic image scan which, for all purposes, shall be deemed to be an original signature.

Language

Les Parties aux présentes ont expressement exigé que le présent convention et tous les documents et avis qui y sont affèrents soient rédigés en anglaise. The Parties have expressly required that this Agreement and all documents and notices relating hereto be drafted in English.

[Signature page follows]
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IN WITNESS WHEREOF the Parties have executed this Agreement as of the date first written above.

		

		

		SEARS CANADA INC.



		

		

		By:

		



		

		

		

		Name:	



		

		

		

		Title:	



		

		

		

		



		

		

		By:

		



		

		

		

		Name:	



		

		

		

		Title:	







				

		

		VIKING RANGE, LLC



		

		

		By:

		



		

		

		

		Name:	



		

		

		

		Title:	



		

		

		

		



		and, solely for purposes of Section 11.1 herein,





				

		

		THE MIDDLEBY CORPORATION



		

		

		By:

		



		

		

		

		Name:	



		

		

		

		Title:	
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SCHEDULE 1.1(e)

FORM OF APPROVAL AND VESTING ORDER



Court File No. CV-17-11846-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

		THE HONOURABLE MR.

JUSTICE HAINEY

		)
)
)

		, THE TH

DAY OF , 2017







IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF SEARS CANADA INC., CORBEIL ÉLECTRIQUE INC., S.L.H. TRANSPORT INC., THE CUT INC., SEARS CONTACT SERVICES INC., INITIUM LOGISTICS SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM TRADING AND SOURCING CORP., SEARS FLOOR COVERING CENTRES INC., 173470 CANADA INC., 2497089 ONTARIO INC., 6988741 CANADA INC., 10011711 CANADA INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD., 4201531 CANADA INC., 168886 CANADA INC., AND 3339611 CANADA INC.
(each, an “Applicant”, and collectively, the “Applicants”)



APPROVAL AND VESTING ORDER – VIKING TRADE-MARKS

THIS MOTION, made by the Applicants, pursuant to the Companies' Creditors Arrangement Act, R.S.C. 1985, c. c-36, as amended (the “CCAA”), for an order, inter alia, approving: (i) the sale of the trade-mark VIKING, Canadian Trade-mark Registration Number TMDA 47453 and related trade-marks, together with certain ancillary assets (the “Transaction”) contemplated by an Asset Purchase Agreement between Sears Canada Inc. (the “Seller”), as vendor, Viking Range, LLC (the “Purchaser”) as purchaser and, solely for purposes of Section 11.1 therein, The Middleby Corporation, dated __________________ , 2017 (the “APA”) and certain related relief, and (ii) vesting in and to the Purchaser all right, title and interest of the Seller in and to the Purchased Assets (as defined in the APA), was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the Notice of Motion of the Applicants, the Affidavit of  sworn on ________________ , 2017 including the exhibits thereto (the “ Affidavit”), and the  Report of FTI Consulting Canada Inc., in its capacity as Monitor (the “Monitor”), filed, and on hearing the submissions of respective counsel for the Applicants, the Monitor, the Purchaser, the DIP ABL Agent, the DIP Term Agent and such other counsel as were present, no one else appearing although duly served as appears from the Affidavit of Service of ___________________ sworn _________________, 2017, filed:

SERVICE AND DEFINITIONS

THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion Record herein is hereby abridged and validated so that this Motion is properly returnable today and hereby dispenses with further service thereof.

THIS COURT ORDERS that any capitalized term used and not defined herein shall have the meaning ascribed thereto in the Amended and Restated Initial Order in these proceedings dated June 22, 2017 (the “Initial Order”), or in the APA, as applicable.

APPROVAL OF THE APA

THIS COURT ORDERS AND DECLARES that the entering into of the Transaction by the Seller is hereby approved and ratified and that the execution of the APA by the Seller is hereby authorized, approved and ratified with such minor amendments as the Seller (with the consent of the Monitor after consultation with the DIP Lenders) and the Purchaser may agree to in writing. The Seller is hereby authorized and directed to take such additional steps and execute such additional documents as may be necessary or desirable for the completion of the Transaction and for the conveyance of the Purchased Assets to the Purchaser and the Monitor shall be authorized to take such additional steps in furtherance of its responsibilities under the APA and this Order, and shall not incur any liability as a result thereof. The legal descriptions with respect to the Purchased Assets are as set out on Schedule “B” hereto.

THIS COURT ORDERS AND DECLARES that upon the delivery of a Monitor’s certificate to the Purchaser substantially in the form attached as Schedule “A” hereto (the “Monitor’s Certificate”), all of the Seller’s right, title and interest in and to the Purchased Assets shall vest absolutely in the Purchaser, free and clear of and from any and all security interests (whether contractual, statutory, or otherwise), hypothecs, mortgages, trusts or deemed trusts (whether contractual, statutory, or otherwise), liens, executions, charges, or other financial or monetary claims, whether or not they have attached or been perfected, registered or filed and whether secured, unsecured or otherwise in respect of the Purchased Assets (collectively, the “Claims”), including, without limiting the generality of the foregoing:  

the Administration Charge, the FA Charge, the KERP Priority Charge, the Directors’ Priority Charge, the DIP ABL Lenders’ Charge, the DIP Term Lenders’ Charge, the KERP Subordinated Charge and the Directors’ Subordinated Charge (as such terms are defined in the Initial Order) and any other charges hereafter granted by this Court in these proceedings (collectively, the “CCAA Charges”); 

all charges, security interests or claims evidenced by registrations pursuant to the Personal Property Security Act () or any other personal property registry system; and 

those Claims defined as an “Encumbrance” in the APA, including but not limited to those Claims listed on Schedule “B” hereto;

 (all of which are collectively referred to as the “Encumbrances”), and, for greater certainty, this Court orders that all of the Claims and Encumbrances affecting or relating to the Purchased Assets are hereby expunged and discharged as against the Purchased Assets.

THIS COURT ORDERS that for the purposes of determining the nature and priority of Claims, the net proceeds received on the Closing Date of the Transaction shall stand in the place and stead of the Purchased Assets, and that from and after the delivery of the Monitor’s Certificate all Claims and Encumbrances shall attach to the net proceeds therefrom with the same priority as they had with respect to the Purchased Assets immediately prior to the Closing Date of the Transaction, as if the Transaction had not been completed. [NTD: Distribution language under discussion and to be included in next turn of Approval and Vesting Order].

THIS COURT ORDERS AND DIRECTS the Monitor to file with the Court a copy of the Monitor’s Certificate, forthwith after delivery thereof in accordance with the terms of the APA.

THIS COURT ORDERS that subject to the terms of the APA nothing herein affects: 

the rights and obligations of Sears Canada Inc. (“Sears Canada”) and a contractual joint venture comprised of Gordon Brothers Canada ULC, Merchant Retail Solutions ULC, Tiger Capital Group, LLC and GA Retail Canada ULC (the “Agent”) under the Amended and Restated Agency Agreement between Sears Canada and the Agent dated July 12, 2017 and amended and restated on July 14, 2017; 

the rights and obligations of Sears Canada and the Agent under the Amended and Restated Consulting Agreement between Sears Canada and the Agent dated July 12, 2017 and amended and restated on July 14, 2017; and 

the terms of the Liquidation Sale Approval Order granted July 18, 2017 including the Sale Guidelines attached as Schedule “A” thereto. 

SEALING

THIS COURT ORDERS that Confidential Appendix “” to the  Report of the Monitor shall be and is hereby sealed, kept confidential and shall not form part of the public record pending further Order of this Court.

GENERAL PROVISIONS

THIS COURT ORDERS that, notwithstanding:

the pendency of these proceedings; 

any applications for a bankruptcy order now or hereafter issued pursuant to the Bankruptcy and Insolvency Act (Canada) in respect of any of the Applicants and any bankruptcy order issued pursuant to any such applications; or

any assignment in bankruptcy made in respect of any of the Applicants; 

the vesting of the Purchased Assets in the Purchaser pursuant to this Order shall be binding on any trustee in bankruptcy that may be appointed in respect of any of the Applicants and shall not be void or voidable by creditors of any of the Applicants, nor shall it constitute nor be deemed to be a fraudulent preference, assignment, fraudulent conveyance, transfer at undervalue, or other reviewable transaction under the Bankruptcy and Insolvency Act (Canada) or any other applicable federal or provincial legislation, nor shall it constitute oppressive or unfairly prejudicial conduct pursuant to any applicable federal or provincial legislation.

THIS COURT ORDERS that this Order shall have full force and effect in all provinces and territories in Canada.

THIS COURT HEREBY REQUESTS the aid and recognition of any Court, tribunal, regulatory or administrative bodies, having jurisdiction in Canada or in the United States of America, to give effect to this Order and to assist the Applicants, the Monitor and their respective agents in carrying out the terms of this Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to make such orders and to provide such assistance to the Applicants and to the Monitor, as an officer of this Court, as may be necessary or desirable to give effect to this Order, to grant representative status to the Monitor in any foreign proceeding, or to assist the Applicants and the Monitor and their respective agents in carrying out the terms of this Order. 



							____________________________________
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SCHEDULE “A”


Court File No. CV-17-11846-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST



IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF SEARS CANADA INC., CORBEIL ÉLECTRIQUE INC., S.L.H. TRANSPORT INC., THE CUT INC., SEARS CONTACT SERVICES INC., INITIUM LOGISTICS SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM TRADING AND SOURCING CORP., SEARS FLOOR COVERING CENTRES INC., 173470 CANADA INC., 2497089 ONTARIO INC., 6988741 CANADA INC., 10011711 CANADA INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD., 4201531 CANADA INC., 168886 CANADA INC., AND 3339611 CANADA INC.
(each, an “Applicant”, and collectively, the “Applicants”)



MONITOR’S CERTIFICATE

RECITALS

A.	All undefined terms in this Monitor’s Certificate have the meanings ascribed to them in the Order of the Court dated __________________ , 2017 (the “Approval and Vesting Order”) approving the Asset Purchase Agreement between Sears Canada Inc. (the “Seller”), as vendor, Viking Range, LLC (the “Purchaser”) as purchaser and, solely for purposes of Section 11.1 therein, The Middleby Corporation, dated _______________ , 2017 (the “APA”), a copy of which is attached as Exhibit __ to the Affidavit of  dated __________________ , 2017.  

B.	Pursuant to the Approval and Vesting Order the Court approved the APA and provided for the vesting in the Purchaser of all of the Seller’s right, title and interest in and to the Purchased Assets (as defined in the APA), which vesting is to be effective with respect to the Purchased Assets upon the delivery by the Monitor to the Purchaser and the Seller of a certificate confirming (i) all conditions to Closing have been satisfied or waived by the Purchaser and the Seller, as applicable; and (ii) the Closing Purchase Price and all applicable sales and transfer Taxes payable (each as defined in the APA) by the Purchaser to the Seller at the Closing (as defined in the APA) have been received by the Monitor.

THE MONITOR CERTIFIES the following:

1.	All conditions to Closing have been satisfied or waived by the Purchaser and the Seller, as applicable; and 

2.	The Closing Purchase Price and all applicable sales and transfer Taxes payable by the Purchaser to the Seller at the Closing have been received by the Monitor.

This Monitor’s Certificate was delivered by the Monitor at ________ [TIME] on _______ [DATE].

 

		

		

		FTI CONSULTING CANADA INC., in its capacity as Court-appointed Monitor of Sears Canada Inc., et al. and not in its personal or corporate capacity





		

		

		

		Per:

		



		

		

		

		

		Name: 



		

		

		

		

		Title: 
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SCHEDULE “B”



		No.

		Trademark

		App./Reg. No.

		Reg. Date

		Image

		Encumbrances to be Expunged/
Deleted



		1. 

		VIKING & Design



		App 1731943

		

		

		



		2.

		VIKING & DESIGN



		App 1124667

Reg TMA599901

		Reg 19-JAN-2004

		

		· License Agreement between 1373639 Alberta Ltd. and Sears Canada Inc. dated February 3, 2008



		3.

		VIKING



		App 147635

Reg TMDA47453

		Reg 10-SEP-1929

		

		· Security Agreement in favour of General Electric Capital Canada Inc. registered June 2, 1997

· Security Agreement in favour of General Electric Capital Canada registered December 22, 1997

· License Agreement between 1373639 Alberta Ltd. and Sears Canada Inc. dated February 3, 2008



		4. 

		Representation of a Single-Masted Viking Galley 

		Reg UCA41844

		

		

		· License Agreement between 1373639 Alberta Ltd. and Sears Canada Inc. dated February 3, 2008



		5.

		(i)	Any and all common law or other rights in the VIKING trade-marks listed above owned by Sears Canada Inc;

(ii)	all rights of the Seller exclusively related to the VIKING name under all trade-marks, trade names, business names, websites and domain names, certification marks, service marks, and other source indicators, and the goodwill associated with the foregoing;

(iii)	all registrations and applications for registration with respect to any of the foregoing;

(iv)	all rights to obtain renewals, extensions, substitutions, continuations, continuations-in-part, divisions, re-issues, re-examinations or similar legal protections related to any of the foregoing; 

(v)	all rights to bring an action at law or equity for the infringement of any of the foregoing before the Closing Time, including the right to receive all proceeds and damages therefrom, and 

(vi) 	all claims, causes of action, rights of recovery, subrogation and rights of recoupment of the Seller related to the foregoing assets, and the interest of the Seller in any litigation and proceeds of any judgment, order or decree issued or made in respect thereof.








SCHEDULE 2.1

PURCHASED ASSETS

		No.

		Trademark

		App./Reg. No.

		Reg. Date

		Image



		1. 

		VIKING & Design



		App 1731943

		

		



		2.

		VIKING & DESIGN



		App 1124667

Reg TMA599901

		Reg 19-JAN-2004

		



		3.

		VIKING



		App 147635

Reg TMDA47453

		Reg 10-SEP-1929

		



		4.

		Representation of a Single-Masted Viking Galley 

		Reg UCA41844

		Reg 28-FEB-1952

		



		5.

		(i)	Any and all common law or other rights in the VIKING trade-marks listed above owned by Sears Canada Inc;

(ii)	all rights of the Seller exclusively related to the VIKING name under all: trade-marks, trade names, business names, service marks, and other source indicators, and the goodwill associated with the foregoing; 

(iii)	all registrations and applications for registration with respect to any of the foregoing;

(iv)	all rights to obtain renewals, extensions, substitutions, continuations, continuations-in-part, divisions, re-issues, re-examinations or similar legal protections related to any of the foregoing; 

(v)	all rights to bring an action at law or equity for the infringement of any of the foregoing before the Closing Time, including the right to receive all proceeds and damages therefrom, and 

(vi) 	all claims, causes of action, rights of recovery, subrogation and rights of recoupment of the Seller related to the foregoing assets, and the interest of the Seller in any litigation and proceeds of any judgment, order or decree issued or made in respect thereof.










SCHEDULE 3.2

ALLOCATION STATEMENT



		No.

		Trademark

		App./Reg. No.

		Purchase Price Allocation



		CA-1

		VIKING & Design



		App 1731943

		[to be completed]



		CA-2

		VIKING & DESIGN



		App 1124667

Reg TMA599901

		[to be completed]



		CA-3

		VIKING



		App 147635

Reg TMDA47453

		[to be completed]



		CA-4

		Representation of a Single-Masted Viking Galley

		Reg UCA41844

		[to be completed]



		Total Purchase Price:

		$6,000,000








SCHEDULE 7.2(d)

CERTAIN PERMITTED DIP CREDIT AGREEMENT ENCUMBRANCES

[Seller to complete if applicable.]
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exhibit a

FORM OF IP ASSIGNMENT AND ASSUMPTION AGREEMENT



CONFIRMATORY assignment of trade-marks

WHEREAS, Sears Canada Inc. (the “Assignor”), the full post office address of whose principal office or place of business is 290 Yonge Street, Suite 700, Toronto, Ontario, Canada, M5B 2C3, is the owner of the trade-marks listed in the attached schedule (the “Trade-marks”);

AND WHEREAS pursuant to an asset purchase agreement made as of September , 2017 (the “Purchase Agreement”), Viking Range, LLC (the “Assignee”), the full post office address of whose principal office or place of business is 1400 Toastmaster Drive, Elgin, IL, United States, 60120, acquired from the Assignor all of its right, title and interest in and to the Trade-marks together with the goodwill of the business carried on in association with the Trade-marks and certain other assets listed on such schedule;

NOW THEREFORE for good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the Assignor hereby sells, assigns and transfers to the Assignee, its successors and assigns, effective as of the date hereof, all of the Assignor’s right, title and interest in and to the Trade-marks and all other assets set forth on the attached schedule hereto, including all its trade-mark rights in respect of all wares and services in association with which the Trade-marks may have been used, and the goodwill of the business carried on in association with the Trade-marks, together with all right of action resulting from any adverse use of the Trade-marks or any confusingly similar trade-marks prior to such effective date, and the right to claim such relief as is appropriate, the same to be held by the Assignee, its successors and assigns as fully and effectually as they would have been held by the Assignor had this sale, assignment and transfer not been made.

This agreement is executed in connection with and subject to the terms and conditions of the Purchase Agreement.  As between Assignor and Assignee, nothing in this agreement shall be deemed to limit or modify any representations, warranties, liabilities, indemnities or other agreements as between Assignor and Assignee as provided for in the Purchase Agreement.

This agreement shall be governed by and construed in accordance with the internal substantive laws of the Province of Ontario without giving effect to the principles of conflicts of laws thereof.  This agreement may be executed in one or more original or facsimile counterparts, and all counterparts so executed shall constitute one agreement, binding upon the parties hereto, notwithstanding that the parties are not signatory to the same counterpart.

[Signature page follows.]


IN WITNESS WHEREOF, each of the Assignee and the Assignor has caused this agreement to be duly executed as of ______, 2017 by its duly authorized representatives.

ASSIGNOR: 



	SEARS CANADA INC.





	By:							

	      Name:

	      Title:





	

ASSIGNEE:



	VIKING RANGE, LLC





	By:							

	      Name:

	      Title:


schedule

		No.

		Trademark

		App./Reg. No.

		Reg. Date

		Image



		1. 

		VIKING & Design



		App 1731943

		

		



		2.

		VIKING & DESIGN



		App 1124667

Reg TMA599901

		Reg 19-JAN-2004

		



		3.

		VIKING



		App 147635

Reg TMDA47453

		Reg 10-SEP-1929

		



		4.

		Representation of a Single-Masted Viking Galley 

		Reg UCA41844

		Reg 28-FEB-1952

		



		5.

		(i)	Any and all common law or other rights in the VIKING trade-marks listed above owned by Sears Canada Inc;

(ii)	all rights of the Seller exclusively related to the VIKING name under all: trade-marks, trade names, business names, service marks, and other source indicators, and the goodwill associated with the foregoing; 

(iii)	all registrations and applications for registration with respect to any of the foregoing;

(iv)	all rights to obtain renewals, extensions, substitutions, continuations, continuations-in-part, divisions, re-issues, re-examinations or similar legal protections related to any of the foregoing; 

(v)	all rights to bring an action at law or equity for the infringement of any of the foregoing before the Closing Time, including the right to receive all proceeds and damages therefrom, and 

(vi) 	all claims, causes of action, rights of recovery, subrogation and rights of recoupment of the Seller related to the foregoing assets, and the interest of the Seller in any litigation and proceeds of any judgment, order or decree issued or made in respect thereof.
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SCISASM&F DRAFT – September 1820, 2017
Privileged & Confidential


ASSET PURCHASE AGREEMENT


SEARS CANADA INC.


as Seller,


VIKING RANGE, LLC


as Buyer


and,


solely for purposes of Sections 11.1 and 11.7 hereof,


THE MIDDLEBY CORPORATION


as Buyer Parent
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ASSET PURCHASE AGREEMENT


THIS AGREEMENT is made as of September ___ , 2017


AMONG:


Sears Canada Inc., a corporation governed by the laws of Canada (“SCI”, or,
the “Seller”),


- and -


Viking Range, LLC, a limited liability company governed by the laws of
Delaware (the “Buyer”),


- and-


solely for purposes of SectionsSection 11.1 and 11.7 hereof, The Middleby
Corporation, a corporation governed by the laws of Delaware (the “Buyer
Parent”)


RECITALS:


A. On the Filing Date, SCI and certain of its affiliates and subsidiaries (the “Sears Group”)
applied for and were granted protection from their creditors under the CCAA pursuant to
the Initial Order of the CCAA Court. Pursuant to the Initial Order, the CCAA Court
appointed FTI Consulting Canada Inc. as “Monitor” in connection with the CCAA
Proceedings.


B. On the SISP Order Date, the  CCAA Court granted the SISP Order which, among other
things, approved the SISP. The SISP Order and the SISP govern the process for soliciting
and selecting bids for the sale of the Business, Assets and/or Leases (each as defined in
the SISP) of the Sears Group.


C. The Buyer has been selected as a Successful Bidder (as defined in the SISP) in
accordance with the SISP.


D. The Seller wishes to sell to the Buyer, and the Buyer wishes to purchase from the Seller,
the Purchased Assets, subject to the terms and conditions of this Agreement.


NOW THEREFORE in consideration of the mutual covenants and agreements contained in this
Agreement and other good and valuable consideration (the receipt and sufficiency of which are
acknowledged), the Parties agree as follows:


ARTICLE 1
INTERPRETATION


1.1 Definitions
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In this Agreement,


(a) “affiliate” of any Person means, at the time such determination is being made, any
other Person controlling, controlled by or under common control with such first
Person, in each case, whether directly or indirectly through one or more
intermediaries, and “control” and any derivation thereof means the control by one
Person of another Person in accordance with the following: a Person (“A”)
controls another Person (“B”) where A has the power to determine the
management and policies of B by contract or status (for example, the status of A
being the general partner of B) or by virtue of beneficial ownership of a majority
of the voting interests in B; and, for certainty and without limitation, if A owns
shares to which are attached more than 50% of the votes permitted to be cast in
the election of directors (or other Persons performing a similar role) of B, then A
controls B for this purpose.


(b) “Agreement” means this Asset Purchase Agreement (including all schedules and
exhibits hereto), in each case as the same may be supplemented, amended,
restated or replaced from time to time, and the expressions “hereof”, “herein”,
“hereto”, “hereunder”, “hereby” and similar expressions refer to this Asset
Purchase Agreement, and unless otherwise indicated, references to Articles and
Sections are to Articles and Sections in this Asset Purchase Agreement.


(c) “Allocation Statement” has the meaning given to such term in Section 3.2.


(d) “Applicable Law” means any transnational, domestic or foreign, federal,
provincial, territorial, state, local or municipal (or any subdivision of any of them)
law (including without limitation the common law), statute, ordinance, rule,
regulation, restriction, standard, by-law (zoning or otherwise), judgment, order,
direction or any consent, exemption, Governmental Authorizations, or any other
legal requirements of, or agreements with, any Governmental Authority, that
applies in whole or in part to the transactions contemplated by this Agreement, the
Seller, the Buyer, or any of the Purchased Assets.


(e) “Approval and Vesting Order” means an order granted by the CCAA Court, in
substantially the form attached as Schedule 1.1(e) (with only such changes as the
Buyer and the Seller approve in their reasonable discretion, but in all cases in
form and substance acceptable to the Lenders and the Monitor), and served on
those Persons identified by the Seller and the Buyer, which will, among other
things:


(i) authorize and approve this Agreement and the execution and delivery
thereof by the Seller;


(ii) authorize and direct the Seller to complete the transactions contemplated
by this Agreement; and


(iii) provide for the vesting of title to the Purchased Assets in and to the Buyer
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in accordance with the terms and conditions of this Agreement, free and
clear of any and all Claims against the Purchased Assets of every nature or
kind whatsoever and howsoever arising, including all Encumbrances, upon
the delivery of the Monitor’s Certificate to the Buyer indicating that the
conditions precedent to the consummation of the transactions
contemplated by this Agreement have been satisfied or (where
permissible) waived.


(f) “Business Day” means any day, other than a Saturday or Sunday, on which the
principal commercial banks in Toronto, Ontario, Canada, and in Chicago, Illinois
are open for commercial banking business during normal banking hours.


(g) “Buyer” has the meaning given to such term in the preamble to this Agreement.


(h) “Buyer Parent” has the meaning given to such term in the preamble to this
Agreement.


(i) “CCAA” means the Companies’ Creditors Arrangement Act (Canada).


(j) “CCAA Court” means the Ontario Superior Court of Justice (Commercial List).


(k) “CCAA Proceedings” means the proceedings commenced under the CCAA by
the Seller pursuant to the Initial Order (Court File No. CV-17-11846-00CL).


(l) “Claims” includes all claims, demands, complaints, grievances, actions,
applications, suits, causes of action, Orders, charges, indictments, prosecutions,
informations or other similar processes, assessments or reassessments, judgments,
debts, liabilities, expenses, costs, damages or losses, contingent or otherwise,
whether liquidated or unliquidated, matured or unmatured, disputed or
undisputed, contractual, legal or equitable, including loss of value, professional
fees, including fees and disbursements of legal counsel, and all costs incurred in
investigating or pursuing any of the foregoing or any proceeding relating to any of
the foregoing.


(m) “Closing” means the completion of the sale and purchase of the Purchased Assets
pursuant to this Agreement at the Closing Time, and all other transactions
contemplated by this Agreement that are to occur contemporaneously with the
sale and purchase of the Purchased Assets.


(n) “Closing Date” means the date that is three (3) Business Days after the conditions
set forth in ARTICLE 6 have been satisfied or, to the extent permitted by
Applicable Law, waived (or such other date agreed to by the Parties in writing),
other than the conditions set forth in ARTICLE 6 that by their terms are to be
satisfied or waived at the Closing; provided that, the Closing Date shall be no later
than October 25, 2017 or such later date (which shall not be later than 60 days
following October 25, 2017 without the further consent of the Buyer), as the
Sellers (with the consent of the Lenders and the Monitor) may advise the Buyer in
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writing or as otherwise ordered by the CCAA Court..


(o) “Closing Documents” means all contracts, agreements and instruments required
by this Agreement to be delivered by or on behalf of a Party at or before the
Closing.


(p) “Closing Purchase Price” has the meaning given to such term in Section
3.3(a)(ii).


(q) “Closing Time” means 10:00 a.m. (Toronto time) on the Closing Date or such
other time on the Closing Date as the Parties agree in writing that the Closing
Time shall take place.


(r) “Confidential Information” means non-public, confidential, personal or
proprietary information which is furnished to the Buyer or Buyer Parent by the
Seller or any of the Seller’s representatives or the Monitor, including, without
limitation, any information relating to the Seller and its affiliates, or any customer
or supplier of the Seller, but does not include information that is or becomes
generally available to the public other than as a result of disclosure by the Buyer
or its representatives in breach of this Agreement or that is received by the Buyer
from an independent third party that, to the knowledge of the Buyer, after good
faith inquiry, obtained it lawfully and was under no duty of confidentiality (except
to the extent that applicable privacy laws do not exclude such information from
the definition of personal information) or that is independently developed by the
Buyer’s employees or representatives without access or reference to any
Confidential Information.


(s) “Contracts” means contracts, agreements, obligations, promises, undertakings,
understandings, arrangements, documents, commitments, entitlements or
engagements to which the Seller is a party or by which the Seller is bound or
under which the Seller has, or will have, any right or any liability or contingent
right or liability (in each case, whether written or oral, express or implied) relating
to the Purchased Assets and includes quotations, orders, proposals or tenders
which remain open for acceptance and warranties and guarantees.


(tr) “Deposit” means the amount of $250,000 delivered by the Buyer to the Monitor
in accordance with the SISP.


(us) “DIP ABL Credit Agreement” means the senior secured superpriority debtor-in-
possession amended and restated credit agreement among SCI (as borrower),
Wells Fargo Capital Finance Corporation Canada (as administrative and collateral
agent) and the lenders party thereto dated as of June 22, 2017, and as may be
amended, restated, supplemented and/or modified from time to time.


(vt) “DIP ABL Facility” means the revolving credit facilities in an aggregate
principal amount not to exceed $300 million under the DIP ABL Credit
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Agreement.


(wu) “DIP Credit Agreement” means collectively, the DIP ABL Credit Agreement
and the DIP Term Credit Agreement.


(xv) “DIP Facility” means collectively, the DIP ABL Facility and the DIP Term
Facility.


(yw) “DIP Term Credit Agreement” means the senior secured superpriority debtor-
in-possession credit agreement among SCI (as borrower), certain subsidiaries and
affiliates of SCI (as guarantors), GACP Finance Co., LLC (as administrative and
syndication agent) and the lenders party thereto dated as of June 22, 2017, and as
may be amended, restated, supplemented and/or modified from time to time.


(zx) “DIP Term Facility” means the term loan facilities in an aggregate principal
amount not to exceed $150 million under the DIP Term Credit Agreement.


(aay) “Encumbrance” means any security interest, lien (statutory or otherwise),
license, claim, charge, hypothecation, reservation of ownership, pledge,
encumbrance, liability, mortgage, declaration, right of first refusal, right of first
offer, right of first negotiation, right-of-way, easement, lease, restriction,
development, title defect, option or other similar agreement, right, claim or
encumbrance of any nature or kind including any and all CCAA Court ordered
charges granted in the CCAA Proceedings.


(bbz) “Filing Date” means June 22, 2017.


(ccaa) “Final” with respect to any order of any court of competent jurisdiction, means
that such order shall not have been stayed, appealed, varied (except with the
consent of the Buyer and the Seller, each acting in a commercially reasonable
manner) or vacated, and all time periods within which such order could at law be
appealed shall have expired.


(ddbb) “GACP Credit Agreement” means the term loan credit agreement dated
March 20, 2017, as amended by amendment no. 1 to credit agreement dated
May 5, 2017, between SCI (as borrower), certain subsidiaries and affiliates of SCI
(as guarantors), GACP Finance Co., LLC (as administrative agent and syndication
agent), KKR Capital Markets LLC and GACP Finance Co., LLC (as joint lead
arrangers), TPG Specialty Lending, Inc. (as documentation agent), and the lenders
party thereto, as the same may be amended, restated, supplemented and/or
modified from time to time.


(eecc) “Governmental Authority” means any applicable transnational, federal,
provincial, municipal, state, local, national or other government, regulatory
authority, governmental department, agency, commission, board, tribunal, bureau,
ministry, court, system operator, judicial body, arbitral body or other law, rule or
regulation-making entity, or any entity, officer, inspector, investigator or examiner
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exercising executive, legislative, judicial, regulatory or administrative functions of
or pertaining to any government or any court, in each case:


(i) having jurisdiction over the Seller, the Buyer or the Purchased Assets on
behalf of any country, province, state, locality, or other geographical or
political subdivision thereof; or


(ii) exercising or entitled to exercise any administrative, judicial, legislative,
regulatory or taxing authority or power.


(ffdd) “Governmental Authorizations” means authorizations, approvals, plans,
franchises, orders, certificates, consents, directives, notices, licenses, permits,
variances, registrations or other rights issued to or required by the Seller relating
to any of the Purchased Assets by or from any Governmental Authority.


(ggee) “GST” means goods and services tax payable under the GST and HST
Legislation.


(hhff) “GST/HST and QST Certificate, Undertaking and Indemnity” has the
meaning given to such term in Section 7.47.5(c).


(iigg) “GST and HST Legislation” means Part IX of the Excise Tax Act (Canada).


(jjhh) “HST” means harmonized sales tax payable under the GST and HST Legislation.


(kkii) “including” and “includes” shall be interpreted on an inclusive basis and shall be
deemed to be followed by the words “without limitation”.


(lljj) “Initial Order” means the Initial Order granted by the CCAA Court on June 22,
2017 pursuant to which SCI and certain of its affiliates and subsidiaries were
granted protection from their creditors under the CCAA (as amended, restated,
supplemented and/or modified from time to time).


(mmkk) “Insolvency Proceedings” means any action, application, petition, suit or
other proceeding under any bankruptcy, arrangement, reorganization, dissolution,
liquidation, insolvency, winding-up or similar law of any jurisdiction now or
hereafter in effect, for the relief from or otherwise affecting creditors of the Seller,
including without limitation under the Bankruptcy and Insolvency Act (Canada)
(including the filing of a notice of intention to make a proposal), CCAA
(including the CCAA Proceedings), the Winding-Up and Restructuring Act
(Canada), the Canada Business Corporations Act or United States Bankruptcy
Code by, against or in respect of the Seller.


(nnll) “IP Assignment and Assumption Agreement” means the intellectual property
assignment and assumption agreement for the Purchased Assets and rights in the
Purchased Assets owned by the Seller in a form set forth as Exhibit A hereto or as
otherwise agreed to by the Seller and the Buyer.







996344.02C-CHISR01A - MSW


Redline APA Sears Canada 996344v2A and APA Sears Canada 996344v2C 9/20/2017 7:19:56
PM


LEGAL_1:45807549.3


- 7 -


(oomm) “Lender Claims” means the aggregate amount owing to the Lenders
arising from or related to the DIP Credit Agreement, the Wells Fargo Credit
Agreement and the GACP Credit Agreement, which shall include to the
maximum extent permissible under applicable documentation and law, without
limitation, all accrued and unpaid principal, interest, default interest, premiums,
fees and reasonable costs, charges and expenses all as may be due and payable
under the aforementioned credit facilities and any ancillary documents.


(ppnn) “Lenders” means the secured lenders under the DIP Credit Agreement, the Wells
Fargo Credit Agreement and the GACP Credit Agreement.


(qqoo) “Monitor” means FTI Consulting Canada Inc., in its capacity as CCAA Court-
appointed monitor of the Seller pursuant to the Initial Order and not in its personal
capacity.


(rrpp) “Monitor’s Certificate” means the certificate filed with the CCAA Court by the
Monitor certifying that the Monitor has received written confirmation in form and
substance satisfactory to the Monitor from the Seller and the Buyer that all
conditions to Closing have been satisfied or waived by the applicable Parties and
that the Purchase Price and all applicable sales and transfer Taxes payable by the
Buyer to the Seller at the Closing shall have been received by the Monitor.


(ssqq) “NDA” means the confidentiality, non-disclosure and non-use agreement between
the Buyer Parent and SCI dated August 22, 2017.


(ttrr) “Order” means any order, directive, judgment, decree, injunction, decision,
ruling, award or writ of any Governmental Authority.


(uuss) “Parties” means the Seller, the Buyer and, solely for purposes of Section 11.1
hereof, the Buyer Parent, collectively, and “Party” means either the Seller, the
Buyer, or, solely for purposes of Section 11.1 hereof, the Buyer Parent, as the
context requires.


(vvtt) “Payment Order” has the meaning given to such term in Section 3.3(b).


(wwuu) “Person” means any individual, partnership, limited partnership, limited
liability company, joint venture, syndicate, sole proprietorship, company or
corporation with or without share capital, unincorporated association, trust,
trustee, executor, administrator or other legal personal representative,
Governmental Authority or other entity, however designated or constituted.


(xxvv) “Purchase Price” has the meaning given to such term in Section 3.1.


(yyww) “Purchased Assets” has the meaning given to such term in Section 2.1.


(zzxx) “QST” means the Québec sales tax payable under the QST Legislation.







996344.02C-CHISR01A - MSW


Redline APA Sears Canada 996344v2A and APA Sears Canada 996344v2C 9/20/2017 7:19:56
PM


LEGAL_1:45807549.3


- 8 -


(aaayy)“QST Legislation” means An Act Respecting the Québec Sales Tax (Québec).


(bbbzz) “SCI” has the meaning given to such term in the preamble to this
Agreement.


(cccaaa) “Sears Group” has the meaning given to such term in the preamble to this
Agreement.


(dddbbb) “Seller” has the meaning given to such term in the preamble to this
Agreement.


(eeeccc) “SISP” means the Sale and Investment Solicitation Process approved by
the SISP Order (as amended, restated, supplemented and/or modified from time to
time).


(fffddd) “SISP Order” means the Order granted by the CCAA Court on the SISP
Order Date (as amended, restated, supplemented and/or modified from time to
time), which, among other things, approved the SISP.


(gggeee) “SISP Order Date” means July 13, 2017.


(hhhfff) “Sunset Date” has the meaning given to such term in Section
9.1(b).means [November 24], 2017; provided, that such date may be extended as
the Seller (with the consent of the Lenders and the Monitor) may advise the Buyer
in writing no later than [November 20], 2017, or as otherwise ordered by the
CCAA Court; provided, further that any such extension shall not in any event be
to a date later than [January 20, 2018] without the prior written consent of the
Buyer.1


(iiiggg)“Tax” and “Taxes” includes:


(i) taxes, duties, fees, premiums, assessments, imposts, levies and other
charges of any kind whatsoever (including withholding on amounts paid to
or by any Person) imposed by any Governmental Authority, including all
interest, penalties, fines, additions to tax or other additional amounts
imposed by any Governmental Authority in respect thereof, and including
those levied on, or measured by, or referred to as, income, gross receipts,
profits, capital, transfer, sales, goods and services, harmonized sales, use,
value-added, excise, stamp, withholding, business, franchising, property,
and development taxes, all surtaxes, all customs duties and import and
export taxes, countervail and anti-dumping taxes, and all license, franchise
and registration fees; and


(ii) any liability in respect of any items described in clause (i) payable by


1 Note to Seller: change in dates made due to agreement by parties to re-insert “Final Order” in Section 6.1(b) and
necessary timing impact to await appeals period.
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reason of contract, assumption, transferee liability, operation of law or
otherwise.


(jjjhhh)“Wells Fargo Credit Agreement” means the revolving credit agreement dated
September 10, 2010, as amended by the first amending agreement dated August
2012, the second amending agreement dated May 28, 2014, the third amending
agreement dated May 28, 2014, the fourth amending agreement dated August 31,
2015, the fifth amending agreement dated August 18, 2016 and the sixth
amending agreement dated March 30, 2017, between SCI (as borrower), Wells
Fargo Capital Finance Corporation Canada (as administrative agent and collateral
agent) and the lenders party thereto, as the same may be amended, restated,
supplemented and/or modified from time to time.


1.2 Statutes


Unless specified otherwise, reference in this Agreement to a statute refers to that statute
and the regulations thereunder as they may be amended, or to any restated or successor
legislation of comparable effect.


1.3 Headings and Table of Contents


The inclusion of headings and a table of contents in this Agreement is for convenience of
reference only and shall not affect the construction or interpretation hereof.


1.4 Gender and Number


In this Agreement, unless the context otherwise requires, words importing the singular
include the plural and vice versa, and words importing gender include all genders.


1.5 Currency


Except where otherwise expressly provided, all amounts in this Agreement are stated and
shall be paid in Canadian dollars. References to “$” are to Canadian dollars. References to “US$”
are to United States dollars.


1.6 Invalidity of Provisions


Each of the provisions contained in this Agreement is distinct and severable and a
declaration of invalidity or unenforceability of any such provision or part thereof by a court of
competent jurisdiction shall not affect the validity or enforceability of any other provision hereof.
Upon such a determination of invalidity or unenforceability, the Parties shall negotiate to modify
this Agreement in good faith so as to effect the original intent of the Parties as closely as possible
in an acceptable manner so that the transactions contemplated by this Agreement be
consummated as originally contemplated to the fullest extent possible.


1.7 Knowledge


Where any representation or warranty, or other provision, contained in this Agreement is
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Schedule Description


Schedule 1.1(e) Form of Approval and Vesting Order


expressly qualified by reference to, or otherwise refers to, the knowledge of: (a) the Seller, it will
be deemed to refer to the actual knowledge of SCI’s Chief Financial Officer; and (b) the Buyer, it
will be deemed to refer to the actual knowledge of Timothy FitzGerald and Martin Lindsay.


1.8 Entire Agreement


This Agreement, the schedules to this Agreement, the NDA and the agreements and other
documents required to be delivered pursuant to this Agreement, constitute the entire agreement
among the Parties, and set out all the covenants, promises, warranties, representations, conditions
and agreements among the Parties in connection with the subject matter of this Agreement, and
supersede all prior agreements, understandings, negotiations and discussions, whether oral or
written, pre-contractual or otherwise. There are no covenants, promises, warranties,
representations, conditions, understandings or other agreements, whether oral or written,
pre-contractual or otherwise, express, implied or collateral among the Parties in connection with
the subject matter of this Agreement, except as specifically set forth in this Agreement and any
document required to be delivered pursuant to this Agreement.


1.9 Waiver, Amendment


Except as expressly provided in this Agreement, no amendment or waiver of this
Agreement shall be binding unless executed in writing by all Parties hereto. No waiver of any
provision of this Agreement shall constitute a waiver of any other provision nor shall any waiver
of any provision of this Agreement constitute a continuing waiver unless otherwise expressly
provided.


1.10 Governing Law; Jurisdiction and Venue


This Agreement, the rights and obligations of the Parties under this Agreement, and any
claim or controversy directly or indirectly based upon or arising out of this Agreement or the
transactions contemplated by this Agreement (whether based on contract, tort or any other
theory), including all matters of construction, validity and performance, shall in all respects be
governed by, and interpreted, construed and determined in accordance with, the laws of the
Province of Ontario and the federal laws of Canada applicable therein, without regard to the
conflicts of law principles thereof. The Parties consent to the exclusive jurisdiction and venue of
the CCAA Court prior to a Final Order of the CCAA Court closing the CCAA Proceedings and
thereafter to the Courts of Ontario for the resolution of any such disputes arising under this
Agreement. Each Party agrees that service of process on such Party as provided in Section 11.7
shall be deemed effective service of process on such Party.


1.11 Schedules and Exhibits


The schedules and exhibits to this Agreement, listed below, are an integral part of this
Agreement:
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Purchased Assets


Schedule 3.2 Allocation Statement


Schedule 7.2(b) Certain Permitted DIP Credit Agreement Encumbrances


Exhibit Description


Exhibit A Form of IP Assignment and Assumption Agreement


ARTICLE 2
PURCHASE AND SALE


2.1 Agreement to Purchase and Sell Purchased Assets


Upon and subject to the terms and conditions of this Agreement, at the Closing and
effective as of the Closing Time, the Seller shall sell, convey, transfer, assign and deliver, or
cause to be sold, conveyed, transferred, assigned and delivered, pursuant to the Approval and
Vesting Order, free and clear of all Encumbrances, and the Buyer shall purchase, all of the
Seller’s right, title and interest in, to and under, or relating to, the assets listed on Schedule 2.1
(collectively, the “Purchased Assets”).


2.2 Excluded Assets


Notwithstanding any provision of this Agreement to the contrary, the Seller is not selling
to the Buyer, and the Purchased Assets shall not include, any assets of the Seller that do not
constitute Purchased Assets as listed on Schedule 2.1.


2.3 Assumption of Liabilities


The Buyer shall assume as of the Closing Time and shall pay, discharge and perform, as
the case may be, from and after the Closing Time, all obligations and liabilities of the Seller with
respect to the Purchased Assets to the extent such obligations and liabilities consist of liabilities
and obligations that arise in respect of and relate to the period on and after the Closing Time.


2.42.3 Excluded Liabilities


All debts, obligations, duties and liabilities (whether arising pre-Filing Date or post-Filing
Date) of the Seller or any predecessors of the Seller, and the Seller’s affiliates, of any kind or
nature (whether or not relating to the Purchased Assets), shall remain the sole responsibility of
the Seller and its affiliates, and the Buyer shall not assume, accept or undertake, any debt,
obligation, duty or liability of the Seller and its affiliates of any kind whatsoever, except the
liabilities and obligations relating to the Purchased Assets that arise in respect of and relate to the
period on and after the Closing Time which shall be the sole responsibility of the Buyer, whether
accrued, contingent, known or unknown, express or implied, primary or secondary, direct or
indirect, liquidated, unliquidated, absolute, accrued, contingent or otherwise, and whether due or
to become due. Notwithstanding the foregoing, the Seller shall not be responsible for any


Schedule 2.1
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liabilities or obligations of the Buyer to the extent related to the Purchased Assets and arising out
of the Buyer’s ownership of the Purchased Assets following the Closing.


ARTICLE 3
PURCHASE PRICE AND RELATED MATTERS


3.1 Purchase Price


The purchase price payable to the Seller for the Purchased Assets (the “Purchase Price”),
exclusive of all applicable sales and transfer taxes, shall be the amount of $[5,000,000]6,000,000.


3.2 Purchase Price Allocation


The Purchase Price shall be allocated among the Purchased Assets as set forth in
Schedule 3.2 (the “Allocation Statement”). The Buyer and the Seller shall: (a) report the
purchase and sale of the Purchased Assets in any income Tax returns relating to the transactions
contemplated in this Agreement in accordance with the Allocation Statement; and (b) act in
accordance with the Allocation Statement in the preparation, filing and audit of any Tax return.


3.3 Payment of Purchase Price and Treatment of Deposit


(a) The Purchase Price will be satisfied as follows:


(i) the portion of the Purchase Price equal to the amount of the Deposit and
the actual earnings thereon will be satisfied by crediting the Seller, at the
Closing Time, with the Buyer’s interest in the Deposit (and the actual
earnings thereon from the date the Deposit is received by the Monitor in
accordance with the SISP to but excluding the Closing Date) that is being
held by the Monitor; and


(ii) the balance of the Purchase Price (i.e., the Purchase Price minus the
amount described in the foregoing Section 3.3(a)(i)) (the “Closing
Purchase Price”) will be satisfied by the payment of such amount by wire
transfer of immediately available funds at the Closing Time from the
Buyer to an account of the Monitor, with such account specified in writing
by the Seller not less than two (2) Business Days prior to the Closing Date.


(b) In the event that, prior to the Closing Date, an order (a “Payment Order”) of the
CCAA Court is obtained directing the Seller to pay to the Lenders all or any
portion of the proceeds of the Purchase Price to pay the Lender Claims in full or
in part, then subject to and in accordance with the terms of the Payment Order, the
Seller will deliver to the Buyer and the Monitor a notice and direction, signed by
the Seller, directing the Buyer to pay all or the portion of the Closing Purchase
Price, as specified by the Payment Order, to the appropriate Lender by wire
transfer at the Closing Time of immediately available funds to an account or
accounts specified in such notice and direction, such amount to be applied by the
appropriate Lender on account of the amounts owing by the Seller under the DIP
Credit Agreement, the Wells Fargo Credit Agreement and/or the GACP Credit
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Agreement, as appropriate. If such notice and direction is received by the Buyer
not less than two (2) Business Days prior to the Closing Date, if the Closing
occurs, the Buyer shall make the Closing Purchase Price payment to the Lender as
so directed.


(c) The Deposit paid to the Monitor by the Buyer will, together with any actual
earnings thereon (from the date the Deposit is received by the Monitor in
accordance with the SISP to but excluding the Closing Date), be:


(i) credited to the Seller, as applicable, at the Closing Time in accordance
with Section 3.3(a)(i), if the Closing is completed in accordance with the
terms and conditions hereof;


(ii) forfeited to the Seller, less any applicable withholding tax, if the Closing
does not occur by reason of the default of the Buyer (to compensate the
Seller for expenses incurred in connection with the transactions
contemplated in this Agreement and the delay caused to the Seller’s efforts
to sell the Purchased Assets), less any applicable withholding tax, if this
Agreement is terminated pursuant to Section 9.1(g), which forfeited
Deposit shall be the Seller’s sole and exclusive remedy under this
Agreement arising out of such termination; or


(iii) returned to the Buyer, less any applicable withholding tax, if this
Agreement is terminated pursuant to Section 9.1 (other than a termination
pursuant to Section 9.1(hg)).


ARTICLE 4
REPRESENTATIONS AND WARRANTIES OF THE SELLER1


The Seller represents and warrants to the Buyer as follows, and acknowledges that the
Buyer is relying upon the following representations and warranties in connection with its
purchase of the Purchased Assets:


4.1 Corporate Existence


The Seller is a corporation duly formed and validly existing under the laws of its
jurisdiction of incorporation. The Seller has all necessary corporate power, authority and capacity
to own or lease and to operate and use the Purchased Assets.


4.2 Due Authorization and Enforceability


Subject to the issuance of the Approval and Vesting Order, (a) the Seller has all necessary
corporate power, authority and capacity to execute and deliver this Agreement and the Closing
Documents, to perform its obligations under this Agreement and the Closing Documents, and to


1 NTD: This transaction is to be completed on an as is, where is basis with minimal reps and warranties from
the Seller.
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consummate the transactions contemplated under this Agreement and the Closing Documents,
(b) the execution, delivery and performance of this Agreement and the Closing Documents, and
the consummation of the transactions contemplated by this Agreement and the Closing
Documents, have been duly and validly authorized by all necessary corporate action of the Seller
and (c) this Agreement constitutes, and the Closing Documents when executed by the Seller will
constitute, the legal, valid and binding obligations of the Seller, enforceable against it in
accordance with its terms. This Agreement has been duly and validly executed and delivered by
the Seller and each of the applicable Closing Documents will be duly and validly executed and
delivered by the Seller at the Closing.


4.3 Approvals and Consents


Except for the issuance of the Approval and Vesting Order, no authorization, consent or
approval of, or filing with or notice to, any Governmental Authority, court or other Person is
required in connection with the execution, delivery or performance of this Agreement or any of
the Closing Documents by the Seller.


4.4 Absence of Conflicts


Assuming the issuance of the Approval and Vesting Order, the Seller is not a party to,
bound or affected by or subject to (and the assets of the Seller are not affected by): (a) any
provision of the charter, by-law or other governing documents of the Seller; (b) any Applicable
Law or governmental authorizations, approvals, franchises, orders, certificates, consents,
directives, notices, licenses, permits, variances, registrations or other rights or Order issued,
granted or given by or from any Governmental Authority; or (c) any Contract, agreement or other
document, in each case of the foregoing clauses (a)-(c), that would be violated, breached by, or
under which any default would occur or with notice or the passage of time would be created as a
result of its execution and delivery of, or the performance of its obligations under, this
Agreement or any Closing Document, except in the case of (b) and (c) for any violations,
breaches or defaults that would not have a material effect on any of the Purchased Assets or
materially delay or impair the ability of the Seller to consummate the transactions hereunder.


4.5 Title to Purchased Assets


The Seller has, and as of immediately prior to Closing will have, good and valid title to
the Purchased Assets, free and clear of all Encumbrances. The Seller is the sole owner of all of
the registrations and applications included in the Purchased Assets, and all such registrations and
applications are valid, in effect and subsisting.  To the knowledge of the Seller, following the
issuance of the Approval and Vesting Order and upon delivery of the Closing Documents to the
Buyer at the Closing, the Buyer will have good and valid title to the Purchased Assets, free and
clear of all Encumbrances.


4.34.6 Intellectual Property Matters2


2 NTD: SCI to confirm.
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To the knowledge of the Seller, the use of the Purchased Assets by the Seller in the
Seller’s business as currently conducted does not infringe or otherwise violate any Person’s
intellectual property rights, and no claims for any such infringement or violation are pending or
have been threatened against the Seller.


4.44.7 Litigation3


Except for the CCAA Proceedings, there are no Claims, investigations or other
proceedings, including appeals and applications for review, in progress, pending or, to the
knowledge of the Seller, threatened against orthe Seller relating to the Purchased Assets which, if
determined adversely to the Seller, would


(a) enjoin, restrict or prohibit the transfer of all or any part of the Purchased Assets to
the Buyer as contemplated by this Agreement and the Closing Documents; or


(b) prevent the Seller from or delay the Seller in fulfilling any of its obligations set
out in this Agreement or the Closing Documents.


4.54.8 Residence of the Seller


The Seller is not a non-resident of Canada for the purposes of the Income Tax Act
(Canada).


4.64.9 Taxes


The Seller is duly registered under Subdivision (d) of Division V of the GST and HST
Legislation with respect to the GST and HST, and under Division I of Chapter VIII of Title I of
the QST Legislation with respect to the QST, and will provide its registration numbers to the
Buyer at least five (5) Business Days prior to Closing.


4.74.10No Other Representations, Warranties or Covenants


Unless and solely to the extent expressly set forth in this Agreement or any Closing
Document, no representation, warranty or covenant is expressed or implied by the Seller
concerning the Purchased Assets or the right of the Seller to sell or assign the same, as
applicable. The disclaimer in this Section 4.74.10 is made notwithstanding the delivery or
disclosure to the Buyer or its directors, officers, employees, agents or representatives of any
documentation or other information (including any financial projections, estimates, budgets,
offering memoranda, management presentations, due diligence materials or other supplemental
data not included in this Agreement). Without limiting the generality of the foregoing, any and all
conditions, warranties or representations, express or implied, pursuant to Applicable Law
(including under Article 1716 of the Civil Code of Québec, the Sale of Goods Act (Ontario), the
International Convention on Contracts for the Sale of Goods (Geneva Convention) and any other
applicable sale of goods legislation) do not apply hereto and are hereby expressly waived by the


3 NTD: SCI to confirm.
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Buyer.


ARTICLE 5
REPRESENTATIONS AND WARRANTIES OF THE BUYER


The Buyer represents and warrants to the Seller as follows, and acknowledges that the
Seller is relying upon the following representations and warranties in connection with its sale of
the Purchased Assets:


5.1 Entity Existence


The Buyer is a limited liability company duly formed, validly existing and in good
standing under the laws of the state of Delaware.


5.2 Residence of the Buyer


The Buyer is a non-resident of Canada for the purposes of the Income Tax Act (Canada).


5.3 Financial Ability


As of the Closing, the Buyer and its subsidiaries will have sufficient cash in immediately
available funds to pay the Purchase Price, and all other costs and expenses to be paid by the
Buyer that are necessary to consummate the transactions contemplated by this Agreement.
Notwithstanding anything to the contrary contained herein, the Buyer’s obligations to
consummate the transactions contemplated by this Agreement are not conditioned or contingent
in any way upon the receipt of financing from any Person.


5.4 Absence of Conflicts


The Buyer is not a party to, bound by or subject to (and the assets of the Buyer are not
affected by): (a) any provision of the charter, by-law or other governing documents of the Buyer;
(b) any Applicable Law or governmental authorizations, approvals, franchises, orders,
certificates, consents, directives, notices, licenses, permits, variances, registrations or other rights
or Order issued, granted or given by or from any Governmental Authority; or (c) any Contract,
agreement or other document, in each case of the foregoing clauses (a)-(c), that would be
violated, breached by, or under which any default would occur or with notice or the passage of
time would be created as a result of its execution and delivery of, or the performance of its
obligations under, this Agreement or any Closing Document, except in the case of (b) and (c) for
any violations, breaches or defaults that would not have a material effect on or materially delay
or impair the ability of the Buyer to consummate the transactions hereunder.


5.5 Due Authorization and Enforceability of Obligations


The Buyer has all necessary corporate power, authority and capacity to execute and
deliver this Agreement and the Closing Documents, to perform its obligations under this
Agreement and the Closing Documents, and to consummate the transactions contemplated under
this Agreement and the Closing Documents. The execution, delivery and performance of this
Agreement and the Closing Documents, and the consummation of the transactions contemplated
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by this Agreement and the Closing Documents, have been duly and validly authorized by all
necessary corporate action of the Buyer.  This Agreement constitutes, and the applicable Closing
Documents when executed by the Buyer will constitute, the legal, valid and binding obligations
of the Buyer, enforceable against it in accordance with its terms. This Agreement has been duly
and validly executed and delivered by the Buyer and each of the applicable Closing Documents
will be duly and validly executed and delivered by the Buyer at the Closing.


5.6 Approvals and Consents


Except for the issuance of the Approval and Vesting Order, no authorization, consent or
approval of, or filing with or notice to, any Governmental Authority, court or other Person is
required in connection with the execution, delivery or performance of this Agreement or any of
the Closing Documents by the Buyer, except for any authorizations, consents, approvals, filings
or notices that would not have a material effect on or materially delay or impair the ability of the
Buyer to consummate the transactions hereunder.


5.7 GST, HST and QST


The Buyer is a non-registered non-resident of Canada under the GST and HST
Legislation and a non-registered non-resident of Quebec under QST Legislation.


5.8 Litigation


There are no Claims, investigations or other proceedings, including appeals and
applications for review, in progress, pending or, to the knowledge of the Buyer, threatened
against or relating to the Buyer which, if determined adversely to the Buyer, would prevent the
Buyer from paying the Purchase Price to the Seller or materially delay the Buyer in fulfilling any
of its obligations set out in this Agreement or the Closing Documents.


5.9 As Is, Where Is


(a) The Buyer acknowledges and agrees that it has conducted to its satisfaction an
independent investigation and verification of the Purchased Assets (including the
state of title thereto and/or the state of any Encumbrances), and, based solely
thereon, has determined to proceed with the transactions contemplated by this
Agreement. The Buyer has relied solely on the results of its own independent
investigation and verification, and the representations and warranties of the Seller
expressly and specifically set forth in ARTICLE 4, and the Buyer understands,
acknowledges and agrees that all other representations, warranties and statements
of any kind or nature, expressed or implied (including any relating to the future or
historical financial condition, results of operations, prospects, assets or liabilities
of the Seller, or the quality, quantity or condition of the Purchased Assets) are
specifically disclaimed by the Seller. Except for the representations and warranties
of the Seller expressly and specifically set forth in ARTICLE 4, the Seller does
not hereunder make or provide any warranty or representation, express or implied,
as to the quality, merchantability, fitness for a particular purpose, or condition of
the Purchased Assets, or any part thereof. THE BUYER SPECIFICALLY
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ACKNOWLEDGES AND AGREES THAT, EXCEPT FOR THE
REPRESENTATIONS AND WARRANTIES OF THE SELLER EXPRESSLY
AND SPECIFICALLY SET FORTH IN ARTICLE 4: (A) THE BUYER IS
ACQUIRING THE PURCHASED ASSETS ON AN “AS IS, WHERE IS”
BASIS; AND (B) NEITHER THE SELLER, NOR ANY OTHER PERSON
(INCLUDING ANY REPRESENTATIVE OF THE SELLER, WHETHER IN
ANY INDIVIDUAL, CORPORATE OR ANY OTHER CAPACITY OR THE
MONITOR) IS MAKING, AND THE BUYER IS NOT RELYING ON, ANY
REPRESENTATIONS, WARRANTIES OR OTHER STATEMENTS OF ANY
KIND WHATSOEVER, WHETHER ORAL OR WRITTEN, EXPRESS OR
IMPLIED, STATUTORY OR OTHERWISE, AS TO ANY MATTER
CONCERNING THE SELLER, THE PURCHASED ASSETS, THE
EXCLUDED ASSETS, THE EXCLUDED LIABILITIES, THIS AGREEMENT
OR THE TRANSACTIONS CONTEMPLATED HEREBY, OR THE
ACCURACY OR COMPLETENESS OF ANY INFORMATION PROVIDED
TO (OR OTHERWISE ACQUIRED BY) THE BUYER OR ANY OF ITS
RESPECTIVE REPRESENTATIVES; AND WITHOUT LIMITING THE
FOREGOING, ANY AND ALL CONDITIONS OR WARRANTIES
EXPRESSED OR IMPLIED PURSUANT TO THE SALE OF GOODS ACT
(ONTARIO), THE INTERNATIONAL CONVENTION ON CONTRACTS FOR
THE SALE OF GOODS (GENEVA CONVENTION) AND ANY OTHER
APPLICABLE SALE OF GOODS LEGISLATION, WILL NOT APPLY AND
ARE HEREBY WAIVED BY THE SELLER AND THE PARTIES AGREE TO
EXCLUDE THE EFFECT OF THE LEGAL WARRANTY PROVIDED FOR BY
ARTICLE 1716 OF THE CIVIL CODE OF QUÉBEC AND THAT THE BUYER
IS PURCHASING THE PURCHASED ASSETS AT ITS OWN RISK WITHIN
THE MEANING OF ARTICLE 1733 OF THE CIVIL CODE OF QUÉBEC,
AND ANY AND ALL CONDITIONS, WARRANTIES OR
REPRESENTATIONS REGARDING TITLE, ANY NON-INFRINGEMENT OF
INTELLECTUAL PROPERTY RIGHTS, OR REGARDING THE SCOPE,
VALIDITY OR ENFORCEABILITY OF ANY TRANSFERRED
INTELLECTUAL PROPERTY, ACQUIRED COMPANY INTELLECTUAL
PROPERTY OR LICENSED INTELLECTUAL PROPERTY RIGHTS, OR ANY
OTHER THING AFFECTING THE PURCHASED ASSETS, OR IN RESPECT
OF ANY OTHER MATTER OR THING WHATSOEVER, INCLUDING ANY
AND ALL CONDITIONS, WARRANTIES OR REPRESENTATIONS,
EXPRESS OR IMPLIED, PURSUANT TO ANY APPLICABLE LAW IN ANY
JURISDICTION, WHICH THE BUYER CONFIRMS DO NOT APPLY TO
THIS AGREEMENT, AND ARE HEREBY WAIVED IN THEIR ENTIRETY
BY THE BUYER.


(b) The Buyer acknowledges and agrees that nothing in this Agreement shall operate
to prohibit or diminish in any way the right of the Seller to sell, transfer, liquidate
or otherwise dispose of any VIKING-branded inventory existing and in its
possession as of the Closing Time.
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(c) This Section 5.9 will not merge on Closing and is deemed incorporated by
reference in all Closing Documents.


ARTICLE 6
CONDITIONS TO CLOSING


6.1 Conditions for the Benefit of the Buyer and the Seller


The respective obligations of the Buyer and of the Seller to consummate the transactions
contemplated by this Agreement are subject to the satisfaction of, or compliance with, at or prior
to the Closing Time, each of the following conditions:


(a) No Order – no Governmental Authority shall have enacted, issued, or entered any
Order which is in effect and has the effect of making illegal or otherwise that
prohibits the consummation of the purchase of the Purchased Assets or any of the
other transactions pursuant to this Agreement; and


(b) Court Orders – the Approval and Vesting Order shall have been issued and
entered and such order shall not have been reversed, modified, amended or stayed
and shall be a Final Order.


The Parties acknowledge that the foregoing conditions are for the mutual benefit of the
Seller, on the one hand, and the Buyer, on the other hand. Any condition in this Section 6.1 may
be waived by the Seller, on the one hand, or by the Buyer, on the other hand, in whole or in part
(in each case to the extent permitted by Applicable Law), without prejudice to any of their
respective rights of termination in the event of non-fulfillment of any other condition in whole or
in part. Any such waiver will be binding on the Seller or the Buyer, as applicable, only if made in
writing.


6.2 Conditions for the Benefit of the Buyer


The obligation of the Buyer to consummate the transactions contemplated by this
Agreement is subject to the satisfaction of, or compliance with, or (to the extent permitted by
Applicable Law) waiver by the Buyer of, at or prior to the Closing Time, each of the following
conditions (each of which is acknowledged to be for the exclusive benefit of the Buyer):


(a) Compliance with Covenants – each covenant and agreement that the Seller is
required to perform or to comply with pursuant to this Agreement at or prior to the
Closing shall have been duly performed and complied with in all material respects
(except that those covenants and agreements that are qualified as to materiality or
similar expressions shall have been duly performed and complied with in all
respects);


(b) Accuracy of Representations and Warranties – the representations and warranties
of the Seller contained in ARTICLE 4 shall be true and correct in all material
respects (except that those representations and warranties which are qualified as to
materiality or similar expressions shall be true and correct in all respects) on and
as of the Closing Date, as if made on and as of such date (except for
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representations and warranties made as of specified date, the accuracy of which
shall be determined as of such specified date); and


(c) Officer’s Certificate – the Buyer shall have received a certificate confirming the
satisfaction of the conditions contained in Sections 6.2(a) (Compliance with
Covenants) and 6.2(b) (Accuracy of Representations and Warranties), signed for
and on behalf of the Seller without personal liability by an executive officer of the
Seller.


6.3 Conditions for the Benefit of the Seller


The obligation of the Seller to consummate the transactions contemplated by this
Agreement is subject to the satisfaction of, or compliance with, or (to the extent permitted by
Applicable Law) waiver where applicable by the Seller of, at or prior to the Closing Time, each
of the following conditions (each of which is acknowledged to be for the exclusive benefit of the
Seller):


(a) Compliance with Covenants – each covenant and agreement that the Buyer is
required to perform or to comply with pursuant to this Agreement at or prior to the
Closing shall have been duly performed and complied with in all material respects
(except that those covenants and agreements that are qualified as to materiality or
similar expressions shall have been duly performed and complied with in all
respects);


(b) Accuracy of Representations and Warranties – the representations and warranties
of the Buyer contained in ARTICLE 5 shall be true and correct in all material
respects (except that those representations and warranties which are qualified as to
materiality or similar expressions shall be true and correct in all respects) on and
as of the Closing Date, as if made on and as of such date (except for
representations and warranties made as of specified date, the accuracy of which
shall be determined as of such specified date); and


(c) Officer’s Certificate – the Seller shall have received a certificate confirming the
satisfaction of the conditions contained in Sections 6.3(a) (Compliance with
Covenants) and 6.3(b) (Accuracy of Representations and Warranties) signed for
and on behalf of the Buyer without personal liability by an executive officer of the
Buyer.


ARTICLE 7
ADDITIONAL AGREEMENTS OF THE PARTIES


7.1 Access to Information


Until the Closing Time, the Seller shall give to the Buyer’s personnel engaged in the
transactions contemplated by this Agreement and their accountants, legal advisers, consultants,
financial advisors and representatives during normal business hours reasonable access to its
premises and to all of the books and records relating to the Purchased Assets and shall furnish
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them with all such information to the extent relating to the Purchased Assets as the Buyer may
reasonably request in connection with the transactions contemplated by this Agreement; provided
that any such access shall be conducted at the Buyer’s expense, in accordance with Applicable
Law, under the supervision of the Seller’s personnel and in such a manner as to not to
unreasonably interfere with the normal operations of the Seller, and the Seller will not be
required to provide access to or copies of any such books and records if (a) the provision thereof
would cause the Seller to be in contravention of any Applicable Law, (b) making such
information available would (A) result in the loss of any lawyer-client or other legal privilege, or
(B) cause the Seller to be found in contravention of any Applicable Law, it being understood that
the Seller shall cooperate in any reasonable efforts and requests that would enable otherwise
required disclosure to the Buyer to occur without so jeopardizing privilege or contravening such
Applicable Law.


7.17.2 Conduct of Business Until Closing Time


Except: (1) as contemplated or permitted by this Agreement; (2) as expressly
contemplated by the budget delivered in accordance with the DIP Facility and provided to the
Buyer prior to the date of this Agreement; (3) as otherwise provided in the Initial Order and any
other court orders; (4) as required by Applicable Law or as necessary in connection with the
CCAA Proceedings; or (5) as consented to by the Buyer, from the date of this Agreement until
the Closing, the Seller shall:


(a) (i) use commercially reasonable efforts to preserve and not abandon any of the
Purchased Assets, and (ii) pay and discharge the debts authorized by the CCAA
Court in accordance with the DIP Credit Agreement; and


(b) not, without the prior written consent of the Buyer (the granting of such consent to
be in the Buyer’s sole discretion), transfer, lease, license, sell, abandon, create any
Encumbrance (other than Encumbrances associated with or permitted by the DIP
Credit Agreement, as set forth on Schedule 7.2(b), which will be released in their
entirety prior to the Closing) on or otherwise dispose of any of the Purchased
Assets.


7.27.3 Covenants Relating to this Agreement


(a) Each of the Parties shall use reasonable best efforts to take, or cause to be taken,
and do, or cause to be done, all things as may be necessary or desirable in order to
consummate and make effective, as soon as reasonably practicable and in any
event prior to the Sunset Date, the transactions contemplated by this Agreement
and, without limiting the generality of the foregoing, each Party shall and, where
appropriate, shall cause each of its affiliates to:


(i) use its reasonable best efforts to take or cause to be taken all actions and to
do, or cause to be done, all things reasonably necessary, proper or
advisable to satisfy the conditions precedent to the obligations of such
Party hereunder (including, where applicable, negotiating in good faith
with the applicable Governmental Authorities and/or third Persons in







996344.02C-CHISR01A - MSW


Redline APA Sears Canada 996344v2A and APA Sears Canada 996344v2C 9/20/2017 7:19:56
PM


LEGAL_1:45807549.3


- 22 -


connection therewith, and defending any proceedings challenging this
Agreement or the consummation of the transactions contemplated hereby),
and to cause the fulfillment at the earliest practicable date of all of the
conditions precedent to the other Party’s obligations to consummate the
transactions contemplated hereby;


(ii) not take any action, or refrain from taking any action, and use reasonable
best efforts to not permit any action to be taken or not taken, which would
reasonably be expected to prevent, materially delay or otherwise impede
the consummation of the transactions contemplated by this Agreement;
and


(iii) execute and deliver such other documents, certificates, agreements and
other instruments required to make effective the transactions contemplated
by this Agreement.


7.37.4 Release; Acknowledgements; Remedies


(a) Except as otherwise specified herein or in any Closing Document, effective as of
the Closing, (i) the Buyer hereby releases and forever discharges each of the Seller
and its affiliates, and their respective successors and assigns, and all officers,
directors, partners, members, shareholders, employees and agents of each of them,
from any and all actual or potential Claims which such Person had, has or may
have in the future to the extent relating to the Purchased Assets; and (ii) the Seller
hereby releases and forever discharges each of the Buyer and its affiliates, and
their respective successors and assigns, and all officers, directors, partners,
members, shareholders, employees and agents of each of them, formfrom any and
all actual or potential Claims which such Person had, has or may have in the
future to the extent relating to the Purchased Assets, the Excluded Assets or the
Excluded Liabilities or any asset or liability of the Seller that is not included in the
Purchased Assets.


(b) Each Party acknowledges and agrees that: (i) the representations and warranties of
the Seller set forth in ARTICLE 4, and the representations and warranties of the
Buyer set forth in ARTICLE 5, will merge on, and shall not survive, the Closing;
and (ii) the Seller will not have or be subject to any liability or indemnification
obligation to the Buyer solely as a result of (nor will the Buyer nor Buyer Parent
have any claim with respect to) the distribution to the Buyer, the Buyer’s use of,
or reliance on, any information, documents, projections, forecasts or other
material made available to the Buyer in certain “data rooms,” confidential
information memoranda or management presentations in expectation of, or in
connection with, the transactions contemplated by this Agreement, regardless of
the legal theory under which such liability or obligation may be sought to be
imposed, whether sounding in contract or tort, or whether at law or in equity, or
otherwise. None of the representatives of the Seller, whether in an individual,
corporate or other capacity, will have or be subject to any such liability or
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indemnification obligations.


(c) The remedies expressly set forth in this Agreement and the Closing Documents
are the Buyer’seach Party’s sole and exclusive remedies relating to this
Agreement, the Closing Documents, the transactions contemplated hereby and
thereby, or the Purchased Assets.


(d) The Buyer acknowledges and agrees that the enforceability of this Agreement
against the Seller is subject to entry of the Approval and Vesting Order.


7.47.5 Tax Matters


(a) For purposes of any income Tax return related to the transactions contemplated in
this Agreement, the Buyer and the Seller agree to report the transactions
contemplated in this Agreement in a manner consistent with the Allocation
Statement, and the Buyer and the Seller shall not voluntarily take any action
inconsistent therewith in any such Tax return, refund claim, litigation or
otherwise, unless required by applicable Tax laws. The Buyer and the Seller shall
each be responsible for the preparation of their own statements required to be filed
under the Income Tax Act (Canada) and other similar forms in accordance with
applicable Tax laws.


(b) The Buyer is responsible to pay to the Seller any applicable GST/HST, QST and
other similar Taxes applicable to the purchase and sale of the Purchased Assets;
provided, however, that the Parties agree that the Purchased Assets are zero-rated
for purposes of the GST and HST Legislation and the QST Legislation so long as
the Buyer is a non-registered non-resident of Canada and a non-registered non-
resident of Quebec, respectively, andon the basis that the Purchased Assets are as
described in sections 10 and 10.1 (other than subsections (a) to (e) thereof) of Part
V of Schedule VI of the GST and HST Legislation and sections 188 and 188.1
(other than subsections (1) to (5) thereof) of Division V of Chapter IV of Part I of
the QST Legislation, respectively.


(c) On Closing, the Buyer shall have executed and delivered a certificate, undertaking
and indemnity which includes its certification that it is a non-registered non-
resident under the GST and HST Legislation and QST Legislation, and
incorporates the provisions of this Section 7.47.5(c) (the “GST/HST and QST
Certificate, Undertaking and Indemnity”). The Buyer shall indemnify and save
the SellersSeller harmless from and against any and all Taxes including, transfer
Taxes and goods and services tax or harmonized sales tax, as the case may be,
imposed under the GST and, HST Legislation, the QST Legislation and any other
value added or multi-staged tax or sales tax, penalties, costs and/or interest or
other amounts which may become payable by orbe assessed against any of the
SellersSeller as a result of any failure by suchthe Seller to collect and remit any
goods and services tax or harmonized sales tax payable under the GST and HST
Legislation and the QST Legislation or any similar value added or multi-staged
tax or sales tax and applicable on the sale and conveyance of the Purchased Assets
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by the Sellers to the Buyer or as a result of any inaccuracy,GST, HST or QST due
to any misstatement, or misrepresentation made by the Buyer in connection with
any matter raised in this Section 7.47.5 or in the GST/HST and QST Certificate,
Undertaking and Indemnity or any failure by the Buyer to comply with the
provisions of this Section 7.47.5 or the GST/HST and QST Certificate,
Undertaking and Indemnity.


7.57.6 Certain Payments or Instruments Received from Third Persons


To the extent that, after the Closing Date: (a) Buyer or any of its controlled affiliates
receives any payment or instrument that is for the account of the Seller according to the terms of
any Closing Document or relates to any asset or liability of the Seller that is not included in the
Purchased Assets, the Buyer shall, and shall cause its controlled affiliates to, promptly deliver
such amount or instrument to the Seller; or (b) the Seller or any of its controlled affiliates
receives any payment or instrument that is for the account of the Buyer according to the terms of
any Closing Document or that relates to the Purchased Assets, the Seller shall, and shall cause its
controlled affiliates to, promptly deliver such amount or instrument to the Buyer.
Notwithstanding the foregoing, each of the Seller, on the one hand, and the Buyer, on the other
hand, hereby undertakes to, as reasonably requested and at the other’s expense, direct or forward
all bills, invoices or like instruments to the appropriate Party.


7.67.7 Intellectual Property Matters


The Seller shall cooperate with and assist the Buyer, at the Buyer’s expense, with the
registration of the assignment of the registrable rights relating to the Purchased Assets.


7.77.8 Notice of Certain Events


The Seller, on the one hand, and the Buyer, on the other hand, shall give prompt written
notice to the other Party of: (a) the occurrence or non-occurrence of any fact, change, condition
or event, the occurrence or non-occurrence of which would render any representation or warranty
of such Party contained in this Agreement or any of the Closing Documents untrue or inaccurate
in any material respect; (b) any failure of such Party to comply with or satisfy any covenant or
agreement to be complied with or satisfied by such Party hereunder in any material respect or any
event or condition that would otherwise reasonably be expected to result in the nonfulfillment of
any of the conditions to such Party’s obligations hereunder; (c) receipt of any notice (whether
written or oral) from any Person (including any counterparty to a Contract) alleging that the
consent of such Person is or may be required in connection with, or that any Contract with any
such Person is or may be breached or otherwise violated in connection with, the consummation
of the Closing or any of the other transactions contemplated by this Agreement or any of the
Closing Documents; or (d) any proceeding pending or, to the knowledge of such Party,
threatened, against such Party relating to the Agreement and the other transactions contemplated
by this Agreement or any of the Closing Documents.  No notice pursuant to this Section 7.77.8
shall be deemed to prevent or cure any misrepresentation, breach of warranty, or breach of
covenant, or to otherwise affect or diminish any representation, warranty, covenant or obligation
of a Party in this Agreement, for purposes of determining whether any condition set forth in
ARTICLE 6 has been satisfied or for any other purpose. This Section 7.77.8 shall not constitute a
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covenant or agreement for purposes of Section 6.2(a) or 6.3(a), as applicable.


7.87.9 Risk of Loss


In the event any of the Purchased Assets are appropriated, expropriated or seized by any
Person, on or prior to the Closing Date and without fault (including breach of this Agreement) of
the Seller or its affiliates, the Buyer may elect, at its sole discretion, to (a) terminate this
Agreement, whereupon no Party shall have any further obligation to the other Party hereunder, or
(b) complete the transactions contemplated by this Agreement without reduction of the Purchase
Price.  In the event the Buyer elects to complete the transactions pursuant to the preceding clause
(b), all proceeds of insurance or compensation for expropriation or seizure in respect thereof will
be payable to the Buyer and all right and claim of the Sellers to any such amounts not paid by the
Closing Date will be assigned to the Buyer.


ARTICLE 8
COURT ORDERS


8.1 Court Orders


(a) The Buyer shall reasonably cooperate with the Seller, as may be reasonably
necessary and to the extent reasonably requested by the Seller, including by
providing such information and taking such actions as may be reasonably
requested, in obtaining the Approval and Vesting Order.


(b) Notice of the motion seeking the issuance of the Approval and Vesting Order
shall be served by the Seller on all Persons required to receive notice under
Applicable Law and the requirements of the CCAA, the CCAA Court, and any
other Person determined necessary by the Seller or the Buyer.


(c) Notwithstanding any other provision herein, but provided that the Seller shall
have used reasonable best efforts to cause the Approval and Vesting Order to have
been issued by such date and shall not otherwise be in breach of any
representation, warranty, covenant or other agreement in this Agreement resulting
in the conditions in ArticleARTICLE 6 to fail to be satisfied, it is expressly
acknowledged and agreed that in the event that the Approval and Vesting Order
has not been issued and entered by the CCAA Court by [October 4]2, 2017 or such
later date agreed to in writing by the Buyer and the Seller (with the consent of the
Lenders), the Seller mayeither Party may written provide notice to the other Party
of its intention to terminate this Agreement.; provided, however, that (i) such
termination shall not be effective until ten (10) days following receipt of such
notice of termination by the non-terminating Party and (ii) if during such ten (10)
day period, the Approval and Vesting Order is issued and entered by the CCAA
Court, the notice shall be deemed withdrawn and neither Party shall be entitled to


2 Note to Seller: date subject to discussion depending upon timing of execution of this agreement and sufficient
details being provided to Buyer regarding realistic timing.
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terminate this Agreement pursuant to this Section 8.1(c).


8.2 CCAA Process


(a) If the Approval and Vesting Order or any other Orders of the CCAA Court
relating to this Agreement shall be appealed or motion for rehearing or reargument
shall be filed with respect thereto, the Seller agrees to take all action as may be
commercially reasonable and appropriate to defend against such appeal, petition
or motion and, if reasonably requested by the Seller, the Buyer agrees to use its
commercially reasonable efforts to cooperate in such efforts. In the event an
appeal is taken or a stay pending appeal is requested, from either the SISP Order
or the Approval and Vesting Order, the Seller shall promptly notify the Buyer of
such appeal or stay request and shall provide to the Buyer a copy of the related
notice of appeal or order of stay.  The Seller shall also provide the Buyer with
written notice of any motion or application filed in connection with any appeal
from either of such Orders.


(b) From and after the date of this Agreement and until the Closing Date, the Seller
shall deliver to the Buyer copies of all pleadings, motions, notices, statements,
schedules, applications, reports and other papers that are filed in the CCAA
Proceedings that relate to this Agreement or to the Buyer promptly following
Seller’s receipt thereof.or filing thereof (as applicable). Notwithstanding the
foregoing, the Seller shall not (and shall cause its controlled affiliates to not) file
any pleadings, motions, notices, statements, schedules, applications, reports and
other papers in the CCAA Proceedings that would, or would reasonably be
expected to, alter, modify, limit or restrict the Buyer’s rights or remedies pursuant
to this Agreement, without the prior written consent of the Buyer (which may be
granted or withheld in the Buyer’s sole discretion).


(c) From and after the date of this Agreement and prior to the Closing or the earlier
termination of this Agreement in accordance with ARTICLE 9, the Seller shall not
(and shall cause its controlled affiliates to not) take any action, or fail to take any
action, that would reverse, void, modify or stay the(or is reasonably likely to)
result in the reversal, voiding, modification or staying of the Approval and
Vesting Order or this Agreement, without the prior written consent of the Buyer.


ARTICLE 9
TERMINATION


9.1 Termination


This Agreement may be terminated at any time prior to Closing as follows:


(a) by mutual written consent of the Buyer and the Seller (with the consent of the
Lenders and the Monitor) or, if necessary, upon confirmatory Order of the CCAA
Court);
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(b) by (i) the Seller (with the consent of the Lenders and the Monitor) if Closing has
not occurred on or before the Closing Date (the “Sunset Date”); provided, that the
Seller is not in breach of any representation, warranty, covenant or other
agreement in this Agreement resulting in the conditions in ARTICLE 6 to fail to
be satisfied or (ii) the Buyer if Closing has not occurred on or before the Sunset
Date; provided, that the Buyer is not in breach of any representation, warranty,
covenant or other agreement in this Agreement resulting in the conditions in
ARTICLE 6 to fail to be satisfied;


(c) by the Seller or the Buyer pursuant to (and only in accordance with) Section 8.1(c)
or by the Buyer pursuant to Section 7.87.9(a);


(d) by the Buyer or the Seller upon the issuance of an Order effecting the dismissal or
conversion of the CCAA Proceedings;


(e) by the Buyer or the Seller upon permanent and non-appealable denial of the
Approval and Vesting Order;


(f) by the Buyer or the Seller if a court of competent jurisdiction or other
Governmental Authority has issued an Order or taken any other action having the
effect of permanently restraining, enjoining or otherwise prohibiting the
consummation of Closing and such Order or action has become Final (provided
the same was not initiated, requested, encouraged or supported by the Party
seeking to terminate hereunder);


(g) by the Seller, if required under any Order of a court of competent jurisdiction
including the CCAA Court;


(hg) by the Seller (with the consent of the Lenders and the Monitor), if there has been a
material breach by the Buyer of any covenant, representation or warranty which
would result in the failure of the conditions set forth in Section 6.1 or Section 6.3,
as applicable, to be satisfied by the Sunset Date and such breach has not been
waived (to the extent permitted by Applicable Law) by the Seller or cured within
ten (10) Business Days after written notice thereof from the Seller, unless the
Seller is in material breach of its obligations under this Agreement; or


(ih) by the Buyer, if there has been a material breach by the Seller of any covenant,
representation or warranty which would result in the failure of the conditions set
forth in Section 6.1 or Section 6.2, as applicable, to be satisfied by the Sunset
Date and such breach has not been waived (to the extent permitted by Applicable
Law) by the Buyer or cured within ten (10) Business Days after written notice
thereof from the Buyer, unless the Buyer is in material breach of its obligations
under this Agreement.


The Party desiring to terminate this Agreement pursuant to this Section 9.1 (other than
pursuant to Section 9.1(a) and without limitation of additional notice requirements in Section
8.1(c) as applicable) shall give written notice of such termination to the other Party or Parties, as
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applicable, specifying in reasonable detail the basis for such Party’s exercise of its termination
rights.


9.2 Effect of Termination


In the event of termination of this Agreement pursuant to Section 9.1, this Agreement
shall become void and of no further force or effect without liability of any Party to any other
Party to this Agreement except that (a) this Section 9.2 and Sections 3.3(c), 11.1, 11.3, 11.4,
11.5, 11.6 and 11.7 shall survive such termination, (b) the NDA shall survive in accordance with
the terms of the NDA, and (c) no termination of this Agreement shall relieve any Party of any
liability for any fraud, willful misconduct or intentional breach by it of this Agreement.


ARTICLE 10
CLOSING


10.1 Location and Time of the Closing


The Closing shall take place at the Closing Time on the Closing Date at the offices of
Osler, Hoskin & Harcourt LLP located at Suite 6300, First Canadian Place, 100 King Street
West, Toronto, Ontario, or at such other location as may be agreed upon by the Parties.


10.2 Seller’s Deliveries at Closing


At Closing, the Seller shall deliver to the Buyer the following:


(a) a certified copy of the Approval and Vesting Order;


(b) the IP Assignment and Assumption Agreements duly executed by the Seller;


(c) an executed copy of the Monitor’s Certificate;


(d) the certificate contemplated by Section 6.2(c); and


(e) all other documents required to be delivered by the Seller on or prior to the
Closing Date pursuant to this Agreement or Applicable Law or as reasonably
requested by the Buyer in good faith in order to vest in the Buyer all right, title
and interest in the Purchased Assets.


10.3 Buyer’s Deliveries at Closing


At Closing, the Buyer shall deliver to the Seller:


(a) the Closing Purchase Price;


(b) any sales or transfer Taxes payable on Closing by the Buyer to the Seller pursuant
to Section 7.47.5(b);


(c) the IP Assignment and Assumption Agreements duly executed by the Buyer;
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(d) the certificate contemplated by Section 6.3(c);


(e) the GST/HST and QST Certificate, Undertaking and Indemnity; and


(f) all other documents required to be delivered by the Buyer on or prior to the
Closing Date pursuant to this Agreement or Applicable Law or as reasonably
requested by the Seller in good faith in order to vest in the Buyer all right, title and
interest in the Purchased Assets.


10.4 Possession of Assets


In no event will the Purchased Assets bybe sold, assigned, transferred or set over to the
Buyer (nor shall the Closing occur) until the conditions set out in the Approval and Vesting
Order have been satisfied, and the Buyereach Party has satisfied (or the other Party has waived)
all delivery requirements outlined in Section 10.2 or 10.3, as applicable.


10.5 Monitor


The Parties hereby acknowledge and agree that the Monitor will be entitled to file the
Monitor’s Certificate with the CCAA Court without independent investigation upon receiving
written confirmation from the Seller and the Buyer that all conditions to Closing have been
satisfied or waived and upon  receipt of the Closing Purchase Price and any sales or transfer
Taxes confirmed in writing by the Seller and the Buyer (on which the Monitor shall be entitled to
rely without independent investigation) to be payable on Closing by the Buyer to the Seller
pursuant to Section 7.47.5(b) hereof, and that the Monitor will have no liability to the Seller or
the Buyer or any other Person as a result of filing the Monitor’s Certificate or otherwise in
connection with this Agreement or the transactions contemplated hereunder (whether based on
contract, tort or any other theory).


10.6 Simultaneous Transactions


All actions taken and transactions consummated at the Closing shall be deemed to have
occurred simultaneously, and no such transaction shall be considered consummated unless all are
consummated.


ARTICLE 11
GENERAL MATTERS


11.1 Confidentiality


Upon the Closing, the obligations of Buyer Parent and any Interested Party
Representatives (as defined in the NDA) with respect to any Purchased Assets (including all
obligations of confidentiality) shall immediately terminate. Subject to the foregoing sentence, the
NDA shall remain in full force and effect in accordance with its terms following the Closing (and
the Buyer shall keep confidential all Confidential Information relating to the Seller, the Excluded
Assets and the Excluded Liabilities in accordance with the terms of the NDA., for the avoidance
of doubt, be considered an Interested Party Representative thereunder).
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11.2 Public Notices


No press release or other announcement concerning the transactions contemplated by this
Agreement shall be made by the Seller, on the one hand, or by the Buyer, on the other hand,
without the prior consent of the other Party (such consent not to be unreasonably withheld,
conditioned or delayed); provided, however, that subject to the last sentence of this Section 11.2,
any Party may, without such consent, make such disclosure if the same is required by Applicable
Law (including the CCAA Proceedings) or by any stock exchange on which any of the securities
of such Party or any of its affiliates are listed, or by any insolvency or other court or securities
commission, or other similar Governmental Authority having jurisdiction over such Party or any
of its affiliates, and, if such disclosure is required, the Party making such disclosure shall use
commercially reasonable efforts to give prior written notice to the other Party to the extent
legally permissible and reasonably practicable, and if such prior notice is not legally permissible
or reasonably practicable, to give such notice reasonably promptly following the making of such
disclosure. Notwithstanding the foregoing: (i) this Agreement may be filed by the Seller with the
CCAA Court and posted on SEDAR or such other website as may be required pursuant to
Applicable Law or the rules of any relevant stock exchange; and (ii) the transactions
contemplated in this Agreement may be disclosed by the Seller to the CCAA Court, subject to
redacting confidential or sensitive information as permitted by Applicable Law. The Parties
further agree that:


(a) the Monitor may prepare and file reports and other documents with the CCAA
Court containing references to the transactions contemplated by this Agreement
and the terms of such transactions; and


(b) the Seller and its professional advisors may prepare and file such reports and other
documents with the CCAA Court containing references to the transactions
contemplated by this Agreement and the terms of such transactions as may
reasonably be necessary to complete the transactions contemplated by this
Agreement or to comply with their obligations in connection therewith.


Wherever possible, the Buyer shall be afforded an opportunity to review and comment on
such materials prior to their filing. The Parties may issue a joint press release announcing the
execution and delivery of this Agreement, in form and substance mutually agreed to by them.


11.3 Survival


None of the representations, warranties, covenants or agreements (except the covenants
and agreements contained in this Agreement which by their terms are to be performed in whole
or in part, or which prohibit actions, after the Closing) of any of the Parties set forth in this
Agreement, in any Closing Document to be executed and delivered by any of the Parties (except
any covenants and agreements included in such Closing Documents which by their terms are to
be performed in whole or in part, or which prohibit actions, after the Closing) or in any other
agreement, document or certificate delivered pursuant to or in connection with this Agreement or
the transactions contemplated hereby shall survive the Closing.  All covenants and agreements
contained in this Agreement or in any Closing Document which by their terms are to be
performed in whole or in part, or which prohibit actions, after the Closing shall survive the
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Closing in accordance with their terms; provided, however, that the Buyer acknowledges and
agrees that nothing in this Agreement shall operate to prohibit or diminish in any way the right of
the Seller to dissolve, windup or otherwise cease operations as it may determine in its sole
discretion following the Closing Time.


11.4 Expenses


Except as otherwise specifically provided in this Agreement, whether or not the Closing
occurs, the Seller, on the one hand, and the Buyer, on the other hand, shall be responsible for the
expenses (including fees and expenses of legal advisers, accountants and other professional
advisers) incurred by each of them, respectively, in connection with the negotiation and
execution of this Agreement, and the completion of the transactions contemplated hereby.


11.5 Non-Recourse


No past, present or future director, officer, employee, incorporator, member, partner,
securityholder, affiliate, agent, lawyer or representative of the respective Parties, in such capacity,
shall have any liability for any obligations or liabilities of the Buyer or the Seller, as applicable,
under this Agreement, or for any Claim based on, in respect of or by reason of the transactions
contemplated hereby.


11.6 Assignment; Binding Effect


No Party may assign its right or benefits under this Agreement without the consent of
each of the other Parties, except that without such consent the Buyer may direct that title to all or
some of the Purchased Assets be transferred to one or more of its subsidiaries or affiliates;
provided, that no such direction shall relieve the Buyer or Buyer Parent of its obligations
hereunder. This Agreement shall be binding upon and inure to the benefit of the Parties and their
respective permitted successors and permitted assigns. Except as provided in Section 7.37.4(a),
nothing in this Agreement shall create or be deemed to create any third Person beneficiary rights
in any Person not a Party to this Agreement.


11.7 GuaranteeNotices


Buyer Parent hereby irrevocably guarantees the obligations of the Buyer to and in favour
of the Seller, as and when due (collectively, the “Guaranteed Obligations”). If any or all of the
Guaranteed Obligations are not paid or performed by the Buyer for any reason whatsoever, Buyer
Parent as primary obligor shall, as a separate and distinct obligation, immediately upon written
demand to Buyer Parent pay or perform such Guaranteed Obligations. Buyer Parent shall, as a
separate and distinct obligation, indemnify and save harmless the Seller from and against all
losses, costs and expenses suffered or incurred by the Seller arising from, or in connection with,
or as a result of the failure of the Buyer to fully and promptly pay and perform any of the
Guaranteed Obligations.


11.8 Notices


Any notice, consent or approval required or permitted to be given in connection with this
Agreement (in this Section referred to as a “Notice”) shall be in writing and shall be sufficiently
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given if delivered (whether in person, by courier service or other personal method of delivery), or
if transferred by facsimile or email:


(a) in the case of a Notice to the Buyer at:


Viking Range, LLC c/o The Middleby Corporation
1400 Toastmaster Drive
Elgin, IL  60120
Attention: Tim FitzGerald, Chief Financial Officer
Facsimile: (847) 429-7544
Email: tfitzgerald@middleby.com


with copies (which shall not in themselves constitute notice) to:


Skadden, Arps, Slate, Meagher and Flom LLP
155 N. Wacker Drive, Suite 2700
Chicago, IL 60606
Attention: Shilpi Gupta, Partner
Facsimile: 312-407-0411
Email: sgupta@skadden.com


Blake, Cassels & Graydon LLP
199 Bay Street, Suite 4000, Commerce Court West
Toronto, Ontario M5L 1A9 Canada
Attention: Steven J. Weisz, Partner
Facsimile: 416-863-2653
Email: steven.weisz@blakes.com


(b) in the case of a Notice to the Seller at:


c/o
Sears Canada Inc.
290 Yonge Street, Suite 700
Toronto, Ontario  M5B 2C3 Canada
Attention: Phil Mohtadi
Email: pmohtad@sears.ca


with copies (which shall not in themselves constitute notice) to:


Osler, Hoskin & Harcourt LLP
Suite 6200
1 First Canadian Place
Toronto, Ontario M5X 1B8 Canada
Attention: Marc Wasserman and Tracy Sandler
Facsimile: 416-862-6666
Email: mwasserman@osler.com / tsandler@osler.com
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and the Monitor:


FTI Consulting Canada Inc.
TD South Tower
Suite 2010, P.O. Box 104
Toronto, ON M5K 1G8
Attention: Paul Bishop
Facsimile: 416-649-8101
Email: paul.bishop@fticonsulting.com


and counsel to the Monitor:


Norton Rose Fulbright Canada LLP
Royal Bank Plaza, South Tower, Suite 3800
200 Bay Street, P.O. Box 84, Toronto, ON M5J 2Z4
Attention: Orestes Pasparakis and Virginie Gauthier
Facsimile: 416-216-3930
Email: orestes.pasparakis@nortonrosefulbright.com /


virginie.gauthier@nortonrosefulbright.com


Any Notice delivered or transmitted to a Party as provided above shall be deemed to have
been given and received on the day it is delivered or transmitted, provided that it is delivered or
transmitted on a Business Day prior to 5:00 p.m. local time in the place of delivery or receipt.
However, if the Notice is delivered or transmitted after 5:00 p.m. local time or if such day is not
a Business Day then the Notice shall be deemed to have been given and received on the next
Business Day.


Any Party may, from time to time, change its address by giving Notice to the other Parties
in accordance with the provisions of this Section.


11.911.8 Counterparts; Facsimile Signatures


This Agreement may be signed in counterparts and each of such counterparts shall
constitute an original document and such counterparts, taken together, shall constitute one and
the same instrument. Execution of this Agreement may be made by facsimile signature or by
electronic image scan which, for all purposes, shall be deemed to be an original signature.


11.1011.9 Language


Les Parties aux présentes ont expressement exigé que le présent convention et tous les
documents et avis qui y sont affèrents soient rédigés en anglaise. The Parties have expressly
required that this Agreement and all documents and notices relating hereto be drafted in English.


[Signature page follows]







[Asset Purchase Agreement]
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SEARS CANADA INC.


By:
Name:
Title:


By:
Name:
Title:


VIKING RANGE, LLC


By:
Name:
Title:


and, solely for purposes of SectionsSection 11.1 and 11.7 herein,


THE MIDDLEBY CORPORATION


By:
Name:
Title:


IN WITNESS WHEREOF the Parties have executed this Agreement as of the date first
written above.
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THE HONOURABLE MR.


JUSTICE HAINEY


)


)


)


, THE TH


DAY OF , 2017


IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED


AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ÉLECTRIQUE INC., S.L.H. TRANSPORT INC., THE CUT INC.,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS
SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA INC., 2497089
ONTARIO INC., 6988741 CANADA INC., 10011711 CANADA
INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
4201531 CANADA INC., 168886 CANADA INC., AND 3339611
CANADA INC.
(each, an “Applicant”, and collectively, the “Applicants”)


APPROVAL AND VESTING ORDER – VIKING TRADE-MARKS


THIS MOTION, made by the Applicants, pursuant to the Companies' Creditors


Arrangement Act, R.S.C. 1985, c. c-36, as amended (the “CCAA”), for an order, inter alia,


approving: (i) the sale of the trade-mark VIKING, Canadian Trade-mark Registration Number


TMDA 47453 and related trade-marks, together with certain ancillary assets (the “Transaction”)


contemplated by an Asset Purchase Agreement between Sears Canada Inc. (the “Seller”), as


vendor, Viking Range, LLC (the “Purchaser”) as purchaser and, solely for purposes of Section


11.1 therein, The Middleby Corporation, dated __________________ , 2017 (the “APA”) and


SCHEDULE 1.1(e)


FORM OF APPROVAL AND VESTING ORDER


Court File No. CV-17-11846-00CL


ONTARIO


SUPERIOR COURT OF JUSTICE


COMMERCIAL LIST
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certain related relief, and (ii) vesting in and to the Purchaser all right, title and interest of the


Seller in and to the Purchased Assets (as defined in the APA), was heard this day at 330


University Avenue, Toronto, Ontario.


ON READING the Notice of Motion of the Applicants, the Affidavit of  sworn on


________________ , 2017 including the exhibits thereto (the “ Affidavit”), and the  Report


of FTI Consulting Canada Inc., in its capacity as Monitor (the “Monitor”), filed, and on hearing


the submissions of respective counsel for the Applicants, the Monitor, the Purchaser, the DIP


ABL Agent, the DIP Term Agent and such other counsel as were present, no one else appearing


although duly served as appears from the Affidavit of Service of ___________________ sworn


_________________, 2017, filed:


SERVICE AND DEFINITIONS


2. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion


Record herein is hereby abridged and validated so that this Motion is properly returnable today


and hereby dispenses with further service thereof.


3. THIS COURT ORDERS that any capitalized term used and not defined herein shall have


the meaning ascribed thereto in the Amended and Restated Initial Order in these proceedings


dated June 22, 2017 (the “Initial Order”), or in the APA, as applicable.


APPROVAL OF THE APA


4. THIS COURT ORDERS AND DECLARES that the entering into of the Transaction by


the Seller is hereby approved and ratified and that the execution of the APA by the Seller is


hereby authorized, approved and ratified with such minor amendments as the Seller (with the


consent of the Monitor after consultation with the DIP Lenders) and the Purchaser may agree to


in writing. The Seller is hereby authorized and directed to take such additional steps and execute


such additional documents as may be necessary or desirable for the completion of the


Transaction and for the conveyance of the Purchased Assets to the Purchaser and the Monitor


shall be authorized to take such additional steps in furtherance of its responsibilities under the


APA and this Order, and shall not incur any liability as a result thereof. The legal descriptions
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with respect to the Purchased Assets are as set out on Schedule “B” hereto.


5. THIS COURT ORDERS AND DECLARES that upon the delivery of a Monitor’s


certificate to the Purchaser substantially in the form attached as Schedule “A” hereto (the


“Monitor’s Certificate”), all of the Seller’s right, title and interest in and to the Purchased


Assets shall vest absolutely in the Purchaser, free and clear of and from any and all security


interests (whether contractual, statutory, or otherwise), hypothecs, mortgages, trusts or deemed


trusts (whether contractual, statutory, or otherwise), liens, executions, charges, or other financial


or monetary claims, whether or not they have attached or been perfected, registered or filed and


whether secured, unsecured or otherwise in respect of the Purchased Assets (collectively, the


“Claims”), including, without limiting the generality of the foregoing:


(a) the Administration Charge, the FA Charge, the KERP Priority Charge, the


Directors’ Priority Charge, the DIP ABL Lenders’ Charge, the DIP Term Lenders’


Charge, the KERP Subordinated Charge and the Directors’ Subordinated Charge


(as such terms are defined in the Initial Order) and any other charges hereafter


granted by this Court in these proceedings (collectively, the “CCAA Charges”);


(b) all charges, security interests or claims evidenced by registrations pursuant to the


Personal Property Security Act () or any other personal property registry system;


and


(c) those Claims defined as an “Encumbrance” in the APA, including but not limited


to those Claims listed on Schedule “B” hereto;


 (all of which are collectively referred to as the “Encumbrances”), and, for greater certainty, this


Court orders that all of the Claims and Encumbrances affecting or relating to the Purchased


Assets are hereby expunged and discharged as against the Purchased Assets.


6. THIS COURT ORDERS that for the purposes of determining the nature and priority of


Claims, the net proceeds received on the Closing Date of the Transaction shall stand in the place


and stead of the Purchased Assets, and that from and after the delivery of the Monitor’s


Certificate all Claims and Encumbrances shall attach to the net proceeds therefrom with the same







996344.02-CHISR996344.02C-CHISR01A - MSW


Redline APA Sears Canada 996344v2A and APA Sears Canada 996344v2C 9/20/2017 7:19:56
PM


LEGAL_1:45807549.3


priority as they had with respect to the Purchased Assets immediately prior to the Closing Date of


the Transaction, as if the Transaction had not been completed. [NTD: Distribution language


under discussion and to be included in next turn of Approval and Vesting Order].


7. THIS COURT ORDERS AND DIRECTS the Monitor to file with the Court a copy of the


Monitor’s Certificate, forthwith after delivery thereof in accordance with the terms of the APA.


8. THIS COURT ORDERS that subject to the terms of the APA nothing herein affects:


(a) the rights and obligations of Sears Canada Inc. (“Sears Canada”) and a


contractual joint venture comprised of Gordon Brothers Canada ULC, Merchant


Retail Solutions ULC, Tiger Capital Group, LLC and GA Retail Canada ULC (the


“Agent”) under the Amended and Restated Agency Agreement between Sears


Canada and the Agent dated July 12, 2017 and amended and restated on July 14,


2017;


(b) the rights and obligations of Sears Canada and the Agent under the Amended and


Restated Consulting Agreement between Sears Canada and the Agent dated July


12, 2017 and amended and restated on July 14, 2017; and


(c) the terms of the Liquidation Sale Approval Order granted July 18, 2017 including


the Sale Guidelines attached as Schedule “A” thereto.


SEALING


9. THIS COURT ORDERS that Confidential Appendix “” to the  Report of the Monitor


shall be and is hereby sealed, kept confidential and shall not form part of the public record


pending further Order of this Court.


GENERAL PROVISIONS


10. THIS COURT ORDERS that, notwithstanding:


(a) the pendency of these proceedings;
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(b) any applications for a bankruptcy order now or hereafter issued pursuant to the


Bankruptcy and Insolvency Act (Canada) in respect of any of the Applicants and


any bankruptcy order issued pursuant to any such applications; or


(c) any assignment in bankruptcy made in respect of any of the Applicants;


the vesting of the Purchased Assets in the Purchaser pursuant to this Order shall be


binding on any trustee in bankruptcy that may be appointed in respect of any of the


Applicants and shall not be void or voidable by creditors of any of the Applicants, nor


shall it constitute nor be deemed to be a fraudulent preference, assignment, fraudulent


conveyance, transfer at undervalue, or other reviewable transaction under the Bankruptcy


and Insolvency Act (Canada) or any other applicable federal or provincial legislation, nor


shall it constitute oppressive or unfairly prejudicial conduct pursuant to any applicable


federal or provincial legislation.


11. THIS COURT ORDERS that this Order shall have full force and effect in all provinces


and territories in Canada.


12. THIS COURT HEREBY REQUESTS the aid and recognition of any Court, tribunal,


regulatory or administrative bodies, having jurisdiction in Canada or in the United States of


America, to give effect to this Order and to assist the Applicants, the Monitor and their respective


agents in carrying out the terms of this Order. All courts, tribunals, regulatory and administrative


bodies are hereby respectfully requested to make such orders and to provide such assistance to


the Applicants and to the Monitor, as an officer of this Court, as may be necessary or desirable to


give effect to this Order, to grant representative status to the Monitor in any foreign proceeding,


or to assist the Applicants and the Monitor and their respective agents in carrying out the terms of


this Order.


____________________________________
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SCHEDULE “A”


Court File No. CV-17-11846-00CL


ONTARIO


SUPERIOR COURT OF JUSTICE


COMMERCIAL LIST


IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED


AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ÉLECTRIQUE INC., S.L.H. TRANSPORT INC., THE CUT INC.,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS
SERVICES INC., INITIUM COMMERCE LABS INC., INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA INC., 2497089
ONTARIO INC., 6988741 CANADA INC., 10011711 CANADA
INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
4201531 CANADA INC., 168886 CANADA INC., AND 3339611
CANADA INC.
(each, an “Applicant”, and collectively, the “Applicants”)


MONITOR’S CERTIFICATE
RECITALS


A. All undefined terms in this Monitor’s Certificate have the meanings ascribed to them in


the Order of the Court dated __________________ , 2017 (the “Approval and Vesting Order”)


approving the Asset Purchase Agreement between Sears Canada Inc. (the “Seller”), as vendor,


Viking Range, LLC (the “Purchaser”) as purchaser and, solely for purposes of Section 11.1


therein, The Middleby Corporation, dated _______________ , 2017 (the “APA”), a copy of


which is attached as Exhibit __ to the Affidavit of  dated __________________ , 2017.


B. Pursuant to the Approval and Vesting Order the Court approved the APA and provided


for the vesting in the Purchaser of all of the Seller’s right, title and interest in and to the


Purchased Assets (as defined in the APA), which vesting is to be effective with respect to the


Purchased Assets upon the delivery by the Monitor to the Purchaser and the Seller of a certificate







- 2 -


confirming (i) all conditions to Closing have been satisfied or waived by the Purchaser and the


Seller, as applicable; and (ii) the Closing Purchase Price and all applicable sales and transfer


Taxes payable (each as defined in the APA) by the Purchaser to the Seller at the Closing (as


defined in the APA) have been received by the Monitor.


THE MONITOR CERTIFIES the following:


1. All conditions to Closing have been satisfied or waived by the Purchaser and the Seller,


as applicable; and


2. The Closing Purchase Price and all applicable sales and transfer Taxes payable by the


Purchaser to the Seller at the Closing have been received by the Monitor.


This Monitor’s Certificate was delivered by the Monitor at ________ [TIME] on _______


[DATE].


FTI CONSULTING CANADA INC., in its
capacity as Court-appointed Monitor of Sears
Canada Inc., et al. and not in its personal or
corporate capacity


Per:


Name:


Title:


Redline APA Sears Canada 996344v2A and APA Sears Canada 996344v2C 9/20/2017 7:19:56
PM
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Trademark App./Reg. No. Reg. Date Image
Encumbrances to be


Expunged/
Deleted


1. VIKING & Design App 1731943


2. VIKING & DESIGN App 1124667


Reg TMA599901


Reg 19-JAN-2004
-  License Agreement


between 1373639
Alberta Ltd. and Sears
Canada Inc. dated
February 3, 2008


3. VIKING App 147635


Reg TMDA47453


Reg 10-SEP-1929
-  Security Agreement in


favour of General
Electric Capital Canada
Inc. registered June 2,
1997


-  Security Agreement in
favour of General
Electric Capital Canada
registered December 22,
1997


-  License Agreement
between 1373639
Alberta Ltd. and Sears
Canada Inc. dated
February 3, 2008


4. Representation of a


Single-Masted


Viking Galley 4


Reg


UCA4874441844
-  License Agreement


between 1373639
Alberta Ltd. and Sears
Canada Inc. dated
February 3, 2008


5.
(i) Any and all common law or other rights in the VIKING trade-marks listed above owned by Sears
Canada Inc;


(ii) all rights of the Seller exclusively related to the VIKING name under all trade-marks, trade names,
business names, websites and domain names, certification marks, service marks, and other source indicators,
and the goodwill associated with the foregoing;


(iii) all registrations and applications for registration with respect to any of the foregoing;


(iv) all rights to obtain renewals, extensions, substitutions, continuations, continuations-in-part, divisions, re-
issues, re-examinations or similar legal protections related to any of the foregoing;


(v) all rights to bring an action at law or equity for the infringement of any of the foregoing before the
Closing Time, including the right to receive all proceeds and damages therefrom, and


(vi) all claims, causes of action, rights of recovery, subrogation and rights of recoupment of the Seller


SCHEDULE “B”


No.


4 NTD: This mark is associated with the other marks listed on this schedule.
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Trademark App./Reg. No. Reg. Date Image
Encumbrances to be


Expunged/
Deleted


related to the foregoing assets, and the interest of the Seller in any litigation and proceeds of any judgment,
order or decree issued or made in respect thereof.


No.
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Trademark App./Reg. No. Reg. Date Image


1. VIKING & Design App 1731943


2. VIKING & DESIGN App 1124667


Reg TMA599901


Reg 19-JAN-2004


3. VIKING App 147635


Reg TMDA47453


Reg 10-SEP-1929


4. Representation of a Single-


Masted Viking Galley 5


Reg UCA4874441844 Reg 28-FEB-1952


5.
(i) Any and all common law or other rights in the VIKING trade-marks listed above owned by Sears Canada
Inc;


(ii) all rights of the Seller exclusively related to the VIKING name under all: trade-marks, trade names, business
names, service marks, and other source indicators, and the goodwill associated with the foregoing;


(iii) all registrations and applications for registration with respect to any of the foregoing;


(iv) all rights to obtain renewals, extensions, substitutions, continuations, continuations-in-part, divisions, re-
issues, re-examinations or similar legal protections related to any of the foregoing;


(v) all rights to bring an action at law or equity for the infringement of any of the foregoing before the Closing
Time, including the right to receive all proceeds and damages therefrom, and


(vi) all claims, causes of action, rights of recovery, subrogation and rights of recoupment of the Seller related to


the foregoing assets, and the interest of the Seller in any litigation and proceeds of any judgment, order or decree


issued or made in respect thereof.


SCHEDULE 2.1
PURCHASED ASSETS


No.


5 NTD: This mark is associated with the other marks listed on this schedule.
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No. Trademark App./Reg. No. Purchase Price Allocation


CA-1 VIKING &


Design


App 1731943


[to be completed]


CA-2 VIKING &


DESIGN


App 1124667


Reg TMA599901 [to be completed]


CA-3 VIKING App 147635


Reg TMDA47453
[to be completed]


CA-4 Representation


of a Single-


Masted Viking


Galley


Reg UCA4874441844


[to be completed]


Total Purchase Price: $[5,000,000]6,000,000


SCHEDULE 3.2


ALLOCATION STATEMENT
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SCHEDULE 7.2(d)


CERTAIN PERMITTED DIP CREDIT AGREEMENT ENCUMBRANCES


[Seller to complete if applicable.]
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EXHIBIT A


FORM OF IP ASSIGNMENT AND ASSUMPTION AGREEMENT


CONFIRMATORY ASSIGNMENT OF TRADE-MARKS


WHEREAS, Sears Canada Inc. (the “Assignor”), the full post office address of whose principal


office or place of business is 290 Yonge Street, Suite 700, Toronto, Ontario, Canada, M5B 2C3,


is the owner of the trade-marks listed in the attached schedule (the “Trade-marks”);


AND WHEREAS pursuant to an asset purchase agreement made as of September , 2017 (the


“Purchase Agreement”), Viking Range, LLC (the “Assignee”), the full post office address of


whose principal office or place of business is 1400 Toastmaster Drive, Elgin, IL, United States,


60120, acquired from the Assignor all of its right, title and interest in and to the Trade-marks


together with the goodwill of the business carried on in association with the Trade-marks and


certain other assets listed on such schedule;


NOW THEREFORE for good and valuable consideration, the receipt and sufficiency of which


is hereby acknowledged, the Assignor and the Assignee hereby confirm that the Assignor has


sold, assigned and transferredhereby sells, assigns and transfers to the Assignee, its successors


and assigns, effective as of the date of the Purchase Agreementhereof, all of the Assignor’s right,


title and interest in and to the Trade-marks and all other assets set forth on the attached schedule


hereto, including all its trade-mark rights in respect of all wares and services in association with


which the Trade-marks may have been used, and the goodwill of the business carried on in


association with the Trade-marks, together with all right of action resulting from any adverse use


of the Trade-marks or any confusingly similar trade-marks prior to such effective date, and the


right to claim such relief as is appropriate, the same to be held by the Assignee, its successors and


assigns as fully and effectually as they would have been held by the Assignor had this sale,


assignment and transfer not been made.


This agreement is executed in connection with and subject to the terms and conditions of the


Purchase Agreement.  As between Assignor and Assignee, nothing in this agreement shall be


deemed to limit or modify any representations, warranties, liabilities, indemnities or other
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SEARS CANADA INC.


By:
Name: 
Title: 


[Signature page follows.]


agreements as between Assignor and Assignee as provided for in the Purchase Agreement.


This agreement shall be governed by and construed in accordance with the internal substantive


laws of the Province of Ontario without giving effect to the principles of conflicts of laws


thereof.  This agreement may be executed in one or more original or facsimile counterparts, and


all counterparts so executed shall constitute one agreement, binding upon the parties hereto,


notwithstanding that the parties are not signatory to the same counterpart.


EXECUTED at , this  day of , 2017.
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IN WITNESS WHEREOF, each of the Assignee and the Assignor has caused this agreement to


be duly executed as of ______, 2017 by its duly authorized representatives.


ASSIGNOR:


SEARS CANADA INC.


By:
      Name:
      Title:


ASSIGNEE:


VIKING RANGE, LLC


By:
      Name:
      Title:
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No. Trademark App./Reg. No. Reg. Date Image


1. VIKING & Design App 1731943


2. VIKING & DESIGN App 1124667


Reg TMA599901


Reg 19-JAN-2004


3. VIKING App 147635


Reg TMDA47453


Reg 10-SEP-1929


4. Representation of a Single-


Masted Viking Galley


Reg UCA4874441844 Reg 28-FEB-1952


5.
(i) Any and all common law or other rights in the VIKING trade-marks listed above owned by Sears
Canada Inc;


(ii) all rights of the Seller exclusively related to the VIKING name under all: trade-marks, trade names,
business names, service marks, and other source indicators, and the goodwill associated with the foregoing;


(iii) all registrations and applications for registration with respect to any of the foregoing;


(iv) all rights to obtain renewals, extensions, substitutions, continuations, continuations-in-part, divisions,
re-issues, re-examinations or similar legal protections related to any of the foregoing;


(v) all rights to bring an action at law or equity for the infringement of any of the foregoing before the
Closing Time, including the right to receive all proceeds and damages therefrom, and


(vi) all claims, causes of action, rights of recovery, subrogation and rights of recoupment of the Seller


related to the foregoing assets, and the interest of the Seller in any litigation and proceeds of any judgment,


order or decree issued or made in respect thereof.


SCHEDULE
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AMONG:

RECIT,A.LS:

B.

ASSET PURCHASE AGREEMENT

THIS AGREEMENT is made as of September29,2017

Sears Canada Inc., a corporation govemed by the laws of Canada ("SCI" or the

"Seller")

and

Canadian Tire Corporation, Limited, a corporation govemed by the laws of the

Province of Ontario (the "Buyer")

A On the Filing Date, SCI and certain of its affiliates and subsidiaries (the "Sears Group")
applied for and were granted protection from their creditors under the CCAA pursuant to

the Initial Order of the CCAA Court. Pursuant to the Initial Order, the CCAA Court
appointed FTI Consulting Canada Inc. as "Monitor" in connection with the CCAA
Proceedings.

On the SISP Order Date, the CCAA Court granted the SISP Order which, among other

things, approved the SISP. The SISP Order and the SISP govem the process for soliciting
and selecting bids for the sale of the Business, Assets and/or Leases (each as defined in the

SISP) of the Sears Group.

C

D

The Buyer has been selected as a Successful Bidder (as defined in the SISP) in accordance

with the SISP.

The Seller wishes to sell to the Buyer, and the Buyer wishes to purchase from the Seller,

the Purchased Assets, subject to the terms and conditions of this Agreement.

NOW THEREFORE in consideration of the mutual covenants and agreements contained in this

Agreement and other good and valuable consideration (the receipt and sufficiency of which are

acknowledged), the Parties agree as follows:

ARTICLE 1

INTERPRETATION

1.1 Definitions

In this Agreement,

(a) "affiliate" of any Person means, at the time such determination is being made, any

other Person controlling, controlled by or under common control with such first
Person, in each case, whether directly or indirectly through one or more
intermediaries, and "control" and any clerivation thereof means the control by one

I-ECAL l:45807521 8
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Person of another Person in accordance with the following: a Person ("4") controls
another Person ("8") where A has the power to determine the management and

policies of B by contract or status (for example, the status of A being the general

partner of B) or by virtue of beneficial ownership of a majority of the voting
interests in B; and, for certainty and without limitation, if A owns shares to which
are attached more than 50% of the votes permitted to be cast in the election of
directors (or other Persons performing a similar role) of B, then A controls B for
this purpose.

(b) "Agreement" means this Asset Purchase Agreement, in each case as the same may
be supplemented, amended, restated or replaced from time to time, and the

expressions "hereof', "herein", "hereto", "hereunder", "hereby" and similar
expressions refer to this Asset Purchase Agreement, and unless otherwise indicated,
references to Articles and Sections are to Articles and Sections in this Asset
Purchase Agreement.

(c) "Applicable Laril" means any transnational, domestic or foreign, federal,

provincial, territorial, state, local or municipal (or any subdivision of any of them)
law (including without limitation the common law), statute, ordinance, rule,
regulation, restriction, standard, by-law (zoning or otherwise), judgment, order,

direction or any consent, exemption, Govemmental Authorizations, or any other
legal requirements of, or agreements with, any Governmental Authority, that
applies in whole or in part to the transactions contemplated by this Agreement, the

Seller, the Buyer or any of the Purchased Assets.

(d) "Approval and Vesting Order" means an order granted by the CCAA Court, in
substantially the form attached as Schedule 1.1(d) (with only such changes as the

Buyer and the Seller each approve in their reasonable discretion, but in all cases in
form and substance acceptable to the Lenders and the Monitor), and served on those

Persons identified by the Seller and the Buyer, which will, among other things:

(Ð authorize and approve this Agreement and the execution and delivery
thereof by the Seller;

(iÐ authorize and direct the Seller to complete the transactions contemplated by
this Agreement; and

(iiÐ provide for the vesting of title to the Purchased Assets in and to the Buyer
in accordance with the terms and conditions of this Agreement, free and

clear of any and all claims against the Purchased Assets of every nature or
kind whatsoever and howsoever arising, including all Encumbrances
(which shall include any right of first negotiation, right of first refusal and

any other similar right), upon the delivery of the Monitor's Certificate to the

Buyer indicating that the conditions precedent to the consummation of the

transactions contemplated by this Agreement have been satisfied or waived
(where permissible).

LECAL l:4.5807521 8
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(e)

(Ð

(e)

(h)

(Ð

"Business Day" means any day, other than a Saturday or Sunday, on which the
principal commercial banks in Toronto, Ontario are open for commercial banking
business during normal banking hours.

"Buyer" has the meaning given to such term in the preamble to this Agreement.

"CCAA" means fhe Companies' Creditors Arrangement Act (Canada).

"CCAA Court" means the Ontario Superior Court of Justice (Commercial List).

"CCAA Proceedings" means the proceedings commenced under the CCAA by the
Seller pursuant to the Initial Order (Court File No. CV-17-11846-00CL).

û) "Claims" includes all claims, demands, complaints, grievances, actions,

applications, suits, causes of action, Orders, charges, indictments, prosecutions,
informations or other similar processes, assessments or reassessments, judgments,

debts, liabilities, expenses, costs, damages or losses, contingent or otherwise,
whether liquidated or unliquidated, matured or unmatured, disputed or undisputed,
contractual, legal or equitable, including loss of value, professional fees, including
fees and disbursements of legal counsel on a full indemnity basis, and all costs

incurred in investigating or pursuing any of the foregoing or any proceeding
relating to any of the foregoing.

(k) "Closing" means the completion of the sale and purchase of the Purchased Assets
pursuant to this Agreement at the Closing Time, and all other transactions

contemplated by this Agreement that are to occur contemporaneously with the sale

and purchase of the Purchased Assets.

0) "Closing Date" means a date no later than five (5) Business Days after the

conditions set forth in ARTICLE 6 have been satisfied (or such other date agreed

to by the Parties in writing), other than the conditions set forth in ARTICLE 6 that
by their terms are to be satisfied or waived at the Closing; provided, however, that
the Closing Date shall be no later than December 4,2077 (or such other date agreed

to in writing by the Buyer and the Seller (with the consent of the Lenders and the

Monitor, in the case of the Seller)).

(m) "Closing Documents" means all contracts, agreements and instruments required
by this Agreement to be delivered by or on behalf of a Party at or before the Closing.

(n) "Closing Time" means 10:00 a.m. (Toronto time) on the Closing Date or such other
time on the Closing Date as the Parties agree in writing that the Closing Time shall
take place.

(o) "Confidential Information" means non-public, confidential, personal or
proprietary information which is fumished to the Buyer by the Seller or any of the

Seller's representatives or the Monitor, including, without limitation, information
about identifiable individuals, any information relating to the Seller and its
affiliates, or any customer or supplier of the Seller, but does not include information
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(r)

that is or becomes generally available to the public other than as a result of
disclosure by the Buyer or its representatives in breach of this Agreement or that is

received by the Buyer from an independent third party that, to the knowledge of the

Buyer, after good faith inquiry, obtained it lawfully and was under no duty of
conficlentiality (except to the extent that applicable privacy laws do not exclude

such information from the definition of personal information) or that is
independently developed by the Buyer's employees or representatives without
access or reference to any Confidential Information.

(p) "Contracts" means contracts, agreements, obligations, promises, undertakings,
understandings, arrangements, documents, commitments, entitlements or

engagements to which the Seller is a party or by which the Seller is bound or under

which the Seller has, or will have, any right or any liability or contingent right or
liability (in each case, whether written or oral, express or implied) relating to the

Purchased Assets and includes quotations, orders, proposals or tenders which
remain open for acceptance and war¡anties and guarantees.

(q) "Deposit" means the amount ofl delivered by the Buyer to the Monitor in
accordance with the SISP.

(s)

"DIP ABL Credit Agreement" means the senior secured superpriority debtor-in-
possession amended and restated credit agreement among SCI (as borrower), Wells
Fargo Capital Finance Corporation Canada (as administrative and collateral agent)

and the lenders party thereto dated as of June 22, 2017, and as may be amended,

restated, supplemented and/or modified from time to time.

"DIP ABL Facility" means the revolving credit facilities in an aggregate principal
amount not to exceed $300 million under the DIP ABL Credit Agreement.

(Ð "DIP Credit Agreement" means collectively, the DIP ABL Credit Agreement and

the DIP Term Credit Agreement.

(u) "DIP Facility" means collectively, the DIP ABL Facility and the DIP Term

Facility.

(v) "DIP Term Credit Agreement" means the senior secured superpriority debtor-rn-
possession credit agreement among SCI (as borrower), certain subsidiaries and

affiliates of SCI (as guarantors), GACP Finance Co., LLC (as administrative and

syndication agent) and the lenders party thereto dated as of June 22,2077 , and as

may be amended, restated, supplemented and/or modif,red from time to time.

(*) "DIP Term Facility" means the term loan facilities in an aggregate principal
amount not to exceed $150 million uncler the DIP Term Credit Agreement.

(x)

(v)

"Disclaimer Order" has the meaning given to such term in Section 6.2(d);

"Documents" means all books, records, files and papers exclusively related to the

Purchased Assets but not limited to manuals, data, sales and advertising materials,

LECAL I:45807.521 3



5

sales and purchase correspondence, and trade association files, ifany, to the extent

same is in or will be in the Seller's possession and the Seller is able to find same

using commercially reasonable efforts, and all copies and recordings of the

foregoing.

(z) "Encumbrance" means any security interest (whether contractual, statutory or
otherwise), lien, execution, levy, charge or other hnancial or monetary claim,

hypothec, trust or deemed trust (whether contractual, statutory or otherwise), right
of first negotiation, right of first refusal and any other similar right, or moftgage,

any and all rights, including without limitation, rights of f,rrst negotiation, rights of
first refusal or any other similar rights, under the Viking Range License Agreement,
and including any and all CCAA Court ordered charges granted in the CCAA
Proceedings.

"tr'iling Date" means Jtne22,2017.(aa)

(bb) "Final" with respect to any order of any court of competent jurisdiction, means that

such order shall not have been stayed, appealed, varied (except with the consent of
the Buyer and the Seller) or vacated, and all time periods within which such order

could at law be appealed shall have expired.

(cc) "GACP Credit Agreement" means the term loan credit agreement dated March
20,2077, as amended by amendment no. 1 to credit agreement dated May 5,2077 ,

between SCI (as borower), certain subsidiaries and affiliates of SCI (as

guarantors), GACP Finance Co., LLC (as administrative agent and syndication
agent), KKR Capital Markets LLC and GACP Finance Co., LLC (as joint lead

arrangers), TPG Specialty Lending, Inc. (as documentation agent), and the lenders

party thereto, as the same may be amended, restated, supplemented and/or modified
from time to time.

(dd) "Governmental Authority" means any applicable transnational, federal,
provincial, municipal, state, local, national or other government, regulatory
authority, govenìmental department, agency, commission, board, tribunal, bureau,

ministry, court, system operator, judicial body, arbitral body or other law, rule or
regulation-making entity, or any entity, offrcer, inspector, investigator or examiner
exercising executive, legislative, judicial, regulatory or administrative functions of
or pertaining to any government or any court, in each case:

(i) having jurisdiction over the Seller, the Buyer or the Purchased Assets on

behalf of any country, province, state, locality, or other geographical or
political subdivision thereof; or

(ii) exercising or entitled to exercise any administrative, judicial, legislative,
regulatory or taxing authority or po\Mer.

(ee) "Governmental Authorizations" means authorizations, approvals, plans,

franchises, orders, certificates, consents, directives, notices, licenses, permits,
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(fÐ

(ge)

(hh)

variances, registrations or other rights issued to or required by the Seller relating to

the Purchased Assets by or from any Governmental Authority.

"GST" means tax (other than HST) payable under the GST and HST Legislation.

"GST and HST Legislation" means Part IX of the Excise Tax Act (Canada)'

"HST" means tax payable under the GST and HST Legislation in respect of a

participating province.

"including" and "includes" shall be interpreted on an inclusive basis and shall be

deemed to be followed by the words "without limitation",

"Initial Order" means the Initial Order granted by the CCAA Court on Jlune 22,

2017, pursuant to which SCI and certain of its affiliates and subsidiaries were

granted protection from their creditors under the CCAA (as amended, restated,

supplemented and/or modified from time to time).

"Insolvency Proceedings" means any action, application, petition, suit or other

proceeding under any bankruptcy, affangement, reorganization, dissolution,

liquidation, insolvency, winding-up or similar law of any jurisdiction now or
hereafter in effect, for the relief from or otherwise affecting creditors of the Seller,

including without limitation under the Banlcruptcy and Insolvency Act (Canada)

(including the filing of a notice of intention to make a proposal), CCAA (including
the CCAA Proceedings), the Winding-Up and Restructuring Act (Canada), the

Canada Business Corporations Act or United States Bankruptcy Code by, against

or in respect ofthe Seller.

"IP Assignment and Assumption Agreement" means the intellectual property

assignment and assumption agreement for the Purchased Assets, substantially in
the form attached as Schedule 1.1(ll).

"Lender Claims" means the aggregate amount owing to the Lenders arising from
or related to the DIP Credit Agreement, the Wells Fargo Credit Agreement and the

GACP Credit Agreement, which shall include to the maximum extent permissible

under applicable documentation and law, without limitation, all accrued and unpaid
principal, interest, default interest, premiums, fees and reasonable costs, charges

and expenses all as may be due and payable under the aforementioned credit

facilities and any ancillary documents.

"Lenders" means the secured lenders under the DIP Credit Agreement, the Wells
Fargo Credit Agreement and the GACP Credit Agreement.

"Monitor" means FTI Consulting Canada Inc., in its capacity as CCAA Court-

appointed monitor of the Seller pursuant to the Initial Order and not in its personal

capacity.

(iÐ

ûi)

(kk)

(u)

(-m)

(nn)

(oo)
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(pp) "Monitor's Certificate" means the certificate filed with the CCAA Court by the

Monitor certifying that the Monitor has received written confirmation in form and

substance satisfactory to the Monitor from the Seller and the Buyer that all
conditions to Closing have been satisfied or waived by the applicable Parties and

that the Purchase Price and all applicable sales and transfer Taxes payable by the

Buyer to the Seller have been received by the Monitor.

(qq) "NDA" means the confidentiality, non-disclosure and non-use agreement between

the Buyer and SCI dated August29,20l7.

(n) "Order" means any order, directive, judgment, decree, injunction, decision, ruling,
award or writ of any Governmental Authority.

(ss) "Parties" means the Seller and the Buyer collectively, and "Party" means either
the Seller or the Buyer, as the context requires.

(tÐ

(uu)

"Payment Order" has the meaning given to such term in Section 3.3(b).

"Person" means any individual, partnership, limited parlnership, limited liability
company, joint venture, syndicate, sole proprietorship, company or corporation
with or without share capital, unincorporated association, trust, trustee, executor,

administrator or other legal personal representative, Governmental Authority or
other entity, however designated or constituted.

"Personal Information" means information about an identifiable individual in the

possession or under the control ofthe Seller.

"Post-Closing Tax Period" has the meaning given to such term in Section 1.a@).

"Pre-Closing Tax Period" has the meaning given to such term in Section 7.a@)

"Purchase Price" has the meaning given to such term in Section 3.1

"Purchased Assets" has the meaning given to such tetm in Section 2.1

"QST" means the Québec sales tax payable under the QST Legislation.

"QST Legislation" means An Act Respecting the QtLébec Sales Tax (Qu,ëbec).

"SCI" has the meaning given to such term in the preamble to this Agreement.

"SCI Viking Inventory" has the meaning given to such term in Section 5.9(Ð;

"Sears Group" has the meaning given to such term in the preamble to this
Agreement.

(vv)

(ww)

(*x)

(vv)

(t)

(aaa)

(bbb)

(ccc)

(ddd)

(eee)

(ffÐ "seller" has the meaning given to such term in the preamble to this Agreement.
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(ggg) "SfSP" means the Sale and Investment Solicitation Process approved by the SISP

Order (as amended, restated, supplemented and/or modified from time to time).

(hhh) "SISP Order" means the Order grantecl by the CCAA Court on the SISP Order
Date (as amended, restated, supplemented and/or modified from time to time),
which, among other things, approved the SISP.

(iiÐ

0ji)

(kkk)

"SISP Order Date" means Júy 13,2017.

"sunset Date" has the meaning given to such term in Section 9.1(b).

"Tax" and "Taxes" includes:

(Ð taxes, duties, fees, premiums, assessments, imposts, levies and other
charges of any kind whatsoever (including withholding on amounts paid to
or by any Person) imposed by any Governmental Authority, including all
interest, penalties, fines, additions to tax or other additional amounts

imposed by any Governmental Authority in respect thereof, and including
those levied on, or measured by, or refered to as, income, gross receipts,
profits, capital, transfer, land transfer, sales, goods and services,

harmonized sales, use, value-added, excise, stamp, withholding, business,

franchising, property, development, occupancy, employer health, payroll,
employment, health, disability, severance, unemployment, social services,

education and social security taxes, all surtaxes, all customs duties and

import and export taxes, countervail and anti-dumping, all license, franchise
and registration fees and all employment insurance, health insurance and

Canada, Ontario and other government pension plan premiums or
contributions; and

(ii) any liability in respect of any items described in clause (i) payable by reason

of contract, assumption, transferee liability, operation of law or otherwise.

(lll) "Viking Range License Agreement" has the meaning given to such term rn
Section 4.6.

(mmm)"Wells Fargo Credit Agreement" means the revolving credit agreement dated

September 10, 2010, as amended by the first amending agreement dated August
2072, The second amending agreement dated May 28,2074, the third amending
agreement dated May 28,2074, the fourth amending agreement dated August 31,

2015, the fifth amending agreement dated August 18,2016 and the sixth amending

agreement dated March 30,2017, between SCI (as borrower), Wells Fargo Capital
Finance Corporation Canada (as aclministrative agent and collateral agent) and the

lenders party thereto, as the same may be amended, restated, supplemented and/or
modified from time to time.
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1.2 Statutes

Unless specified otherwise, reference in this Agreement to a statute refers to that statute

and the regulations thereunder as they may be amended, or to any restated or successor legislation
of comparable effect.

1.3 Headings and Table of Contents

The inclusion of headings and a table of contents in this Agreement is for convenience of
reference only and shall not affect the construction or interpretation hereof.

1.4 Gender and Number

In this Agreement, unless the context otherwise requires, words importing the singular

include the plural and vice versa, and words importing gender include all genders.

1.5 Currency

Except where otherwise expressly provided, all amounts in this Agreement are stated and

shall be paid in Canadian dollars. References to "$" are to Canadian dollars. References to "lJS$"
are to United States dollars.

1.6 Invalidity of Provisions

Each of the provisions contained in this Agreement is distinct and severable and a
declaration of invalidity or unenforceability of any such provision or part thereof by a court of
competent jurisdiction shall not affect the validity or enforceability of any other provision hereof.

Upon such a determination of invalidity or unenforceability, the Parties shall negotiate to modify
this Agreement in good faith so as to effect the original intent of the Parties as closely as possible

in an acceptable marmer so that the transactions contemplated by this Agreement be consummated

as originally contemplated to the fullest extent possible.

1.7 Knowledge

Where any representation or \r/arranty, or other provision, contained in this Agreement is

expressly qualified by reference to, or otherwise refers to, the knowledge of: (a) the Seller, it will
be deemed to refer to the actual knowledge of SCI's Chief Financial Officer; and (b) the Buyer, it
will be deemed to refer to the actual knowledge of the Buyer's directors and off,tcers.

1.8 Entire Agreement

This Agreement, the schedules to this Agreement, the NDA and the agreements and other
documents required to be delivered pursuant to this Agreement, constitute the entire agreement

among the Parties, and set out all the covenants, promises, warranties, representations, conditions
and agreements among the Parties in connection with the subject matter of this Agreement, and

supersede all prior agreements, understandings, negotiations and discussions, whether oral or
written, pre-contractual or otherwise. There are no covenants, promises, warranties,
representations, conditions, understandings or other agreements, whether oral or written,
pre-contractual or otherwise, express, implied or collateral among the Parties in connection with
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the subject matter of this Agreement, except as specifically set forth in this Agreement and any

document required to be delivered pursuant to this Agreement.

1.9 Waiver, Amendment

Except as expressly provided in this Agreement, no amendment or waiver of this

Agreement shall be binding unless executed in writing by all Parties hereto. No waiver of any

provision of this Agreement shall constitute a waiver of any other provision nor shall any waiver
of any provision of this Agreement constitute a continuing waiver unless otherwise expressly

provided,

1.10 Governing Law; Jurisdiction and Venue

This Agreement, the rights and obligations of the Parties under this Agreement, and any

claim or controversy directly or indirectly based upon or arising out of this Agreement or the

transactions contemplated by this Agreement (whether based on contract, tort or any other theory),
including all matters of construction, validity and perforrnance, shall in all respects be govemed

by, and interpreted, construed and determined in accordance with, the laws of the Province of
Ontario and the federal laws of Canada applicable therein, without regard to the conflicts of law
principles thereof. The Parties consent to the exclusive jurisdiction and venue of the CCAA Court
prior to a Final Order of the CCAA Court closing the CCAA Proceedings and thereafter to the

Courts of Ontario for the resolution of any such disputes arising under this Agreement. Each Party
agrees that service of process on such Party as provided in Section 11.7 shall be deemed effective
service ofprocess on such Party.

1.11 Schedules

The schedules to this Agreement, listed below, are an integral part of this Agreement:

Schedule

Schedule 1.1(d)

Schedule 1.1(ll)

Schedule 2. I

Schedule 2.3

Description

Form of Approval and Vesting Order

Form of IP Assignment and Assumption
Agreement

Trademark Applications and Registrations

Authorization of Counsel

ARTICLE 2

PURCHASB AND SALE

2.1 Agreement to Purchase and Sell Purchased Assets

Upon and subject to the terms and conditions of this Agreement, at the Closing and

effective as of the Closing Time, the Seller shall sell, convey, transfer, assign and deliver, or cause

to be sold, conveyed, transferred, assigned and delivered, pursuant to the Approval and Vesting
Order, and the Buyer shall purchase, free and clear of all Encumbrances, all of the Seller's right,
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title and interest, including, without limitation, all exploitation rights, licenses, sub-licenses,

copyrights, logos, trademarks, trade names, domain names, goodwill, know-how, rights associated

with social media accounts and other intellectual or industrial rights, in and to all of the Seller's

trademarks exclusively related to the "Viking" trademark and brand, including the applications

and registrations set out in Schedule 2.1 and all Documents that are in the Seller's possession, if
any (collectively referred to herein as the "Purchased Assets"). The Purchased Assets include all
rights to sue for and collect damages for past, present and future infüngements and passing off of
rights of the Seller perlaining to the Purchased Assets, and all rights to modify, update, use and

exploit the rights of the Seller in the Purchased Assets.

2.2 A.ssumption of Liabilities

The Buyer shall assume as of the Closing Time and shall pay, discharge and perform, as

the case may be, from and after the Closing Time, all obligations and liabilities of the Seller with
respect to the Purchased Assets to the extent such obligations and liabilities consist of liabilities
and obligations that arise in respect of and relate to the period on and after the Closing Time. The

Buyer shall not assume or be deemed to assume or be responsible for any debts, obligations, or
liabilities of the Sears Group, including, without limitation, the Seller, in relation to the Purchased

Assets or otherwise for periods prior to the Closing Time.

2.3 Authorization of Counsel

The Seller agrees to authorize the Seller's representative for service for the trade-marks

included in the Purchased Assets to provide to the Buyer (at the Buyer's cost) documents and

records in such counsel(s)' possession or control in connection with the use and evidence of use

of the Purchased Assets.

ARTICLE 3

PURCHASE PRICE AND RELATED MATTERS

3.1 Purchase Price

The purchase price payable to the Seller for the Purchased Assets

exclusive of all applicable sales and transfer taxes, shall be the amount o
the "Purchase Price"),

in cash

3.2 Purchase Price Allocation

The Purchase Price shall be allocated among the Purchased Assets as agreed by the Parties,

acting reasonably. Such allocation shall be binding on the Buyer and the Seller.

3.3 Payment of Purchase Price and Treatment of Deposit

(a) The Purchase Price will be satisfied as follows:

(i) the porlion of the Purchase Price equal to the amount of the Deposit and the

actual eamings thereon will be satisfìed by crediting the Seller, at the

Closing Time, with the Buyer's interest in the Deposit (and the actual

earnings thereon fi'om the date the Deposit is received by the Monitor in
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4.2 Due Authorization and Enforceability of Obligations

Subject to the issuance of the Approval and Vesting Order:

(a) the Seller has all necessary corporate power, authority and capacity to:

(Ð enter into and deliver this Agreement and the Closing Documents; and

(ii) carry out its obligations under this Agreement and the Closing Documents;

(b) the execution, delivery and performance of this Agreement and the Closing

Documents, and the consummation of the transactions contemplated by this

Agreement and the Closing Documents, have been duly authorized by all necessary

corporate action ofeach Seller; and

(c) this Agreement does and the Closing Documents when executed by the Seller will
constitute valid and binding obligations of each Seller enforceable against it in
accordance with its terms.

4.3 Residence of the Seller

The Seller is not a non-resident of Canada for the purposes of the 1n come Tax Act (Canada)

Taxes

The Seller is duly registered under Subdivision (d) of Division V of the GST and HST

Legislation with respect to the GST and HST, and under Division I of Chapter VIII of Title I of
the QST Legislation with respect to the QST, and will provide their respective registration numbers

to the Buyer prior to Closing.

4.5 Inventory

4.4

As at Seotember 27.
agg.eBarc uorur..rrf .

2017, the SCI Viking Inventory consisted of I units with an

4.6 Licenses

As of the Closing, (i) the License Agreement between SCI and Viking Range Corporation
executed on Decemb er 79,2002 (the "Viking Range License Agreement"), and any other license

agreements, sub-license agreements or other similar agreements or arrangements have been

terminated, are expired andlor have been disclaimed; (ii) any and all subsequent executed renewal

terms are not in effect; and (iii) all such license agreements, sub-license agreements or other similar
agreements or arïangements have been terminated, are expired andlor have been disclaimed.

4.7 No Other Representations, Warranties or Covenants

Unless and solely to the extent expressly set forth in this Agreement, no representation,

warranty or covenant is expressed or implied by the Seller, including any warranties as to title,
Encumbrance, description, merchantability or fitness for a particular purpose, environmental
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accordance with the SISP to but excluding the Closing Date) that is being
held by the Monitor; and

(ii) the balance of the Purchase Price will be satisfied by the payment of such

amount by wire transfer of immediately available funds at the Closing Time
from the Buyer to an account of the Monitor specified in writing by the

Seller not less than two (2) Business Days prior to the Closing Date.

(b) In the event that, prior to the Closing Date, an order (a "Payment Order") of the

CCAA Court is obtained directing the Seller to pay to the Lenders all or any portion
of the proceeds of the Purchase Price to pay the Lender Claims in full or in part,

then subject to and in accordance with the terms of the Payment Order, the Seller
will deliver to the Buyer and the Monitor a notice and direction, signed by the

Seller, directing the Buyer to pay all or the portion of the Purchase Price, as

specified by the Payment Order, to the appropriate Lender by wire transfer at the

Closing Time of immediately available funds to an account or accounts specified
in such notice and direction, such amount to be applied by the appropriate Lender
on account of the amounts owing by the Seller under the DIP Credit Agreement,
the V/ells Fargo Credit Agreement and/or the GACP Credit Agreement, as

appropriate.

(c) The Deposit paid to the Monitor by the Buyer will, together with any actual

eamings thereon (from the date the Deposit is received by the Monitor in
accordance with the SISP to but excluding the Closing Date), be:

(Ð credited to the Seller, as applicable, at the Closing Time in accordance with
Section 3.3(a)(i), if the sale and purchase of the Purchased Assets provided
for herein is completed in accordance with the terms and conditions hereof;

(ii) forfeited to the Seller, less any applicable withtholding tax, if the Closing
does not occur by reason of the default of the Buyer and the Seller shall
have no further recourse against the Buyer; and

(Ð returned to the Buyer, less any applicable withholding tax, if the Closing
does not occur by any reason other than the default of the Buyer and the

Buyer shall have no further recourse against the Seller.

ARTICLE 4
REPRESENTATIONS AND WARRANTIES BY THE SELLER

The Seller represents and warrants to the Buyer as follows, and acknowledge that the Buyer

is relying upon the following representations and warranties in connection with its purchase of the

Purchased Assets:

4.1 Corporate Existence

The Seller is a corporation duly formed and validly existing under the laws of Canada.
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compliance, condition, quantity or quality, or in respect of any other matter or thing whatsoever

conceming the Purchased Assets or the right of the Seller to sell or assign the same, as applicable.

The disclaimer in this Section 4.7 is made notwithstanding the delivery or disclosure to the Buyer

or its directors, officers, employees, agents or representatives of any documentation or other

information (including any financial projections, estimates, budgets, offering memoranda,

management presentations, due diligence materials or other supplemental data not included in this

Agreement). Without limiting the generality of the foregoing, any and all conditions, warranties

or representations, express or implied, pursuant to Applicable Law (including under Arlicle 1716

of the Civil Code of Québec, the Sale of Goods Act (OnTano), the International Convention on

Contracts for the Sale of Goods (Geneva Convention) and any other applicable sale of goods

legislation) do not apply hereto and are hereby expressly waived by the Buyer.

REpRESENTATToNs 
^$fiiÎ""i,1Nrrns 

oF rHE BUYER

The Buyer represents and warrants to the Seller as follows, and acknowledges that the

Seller is relying upon the following representations and warranties in connection with their sale of
the Purchased Assets:

5.1 Corporate Existence

The Buyer is a corporation duly formed, validly existing and in good standing under the

laws of Canada.

5.2 Residence of the Buyer

The Buyer is not a non-resident of Canada for the purposes of the Income Tax Act (Canada).

5.3 Financial Ability

As of the Closing, the Buyer and its subsidiaries will have sufficient cash in immediately

available funds to allow it to pay the Purchase Price, and all other costs and expenses in connection

with the consummation of the transactions contemplated by this Agreement. Notwithstanding
anything to the contrary contained herein, the Buyer's obligations to consummate the transactions

contemplated by this Agreement are not conditioned or contingent in any v/ay upon the receipt of
financing from any person or the availability of funds to the Buyer.

5.4 Absence of Conflicts

The Buyer is not a party to, bound or affected by or subject to (and the assets of the Buyer

are not affected by): (a) any charter or by-law provision; (b) any Applicable Law or govemmental

authorizations, approvals, franchises, orders, certificates, consents, directives, notices, licenses,

permits, variances, registrations or other rights issued, granted or given by or from any

Governmental Authority; or (c) any agreement or other document, in each case, that would be

violated, breached by, or under which any default would occur or with notice or the passage of
time would, be created as a result of the execution and delivery of, or the performance of
obligations under, this Agreement or any other agreement or document to be entered into or
delivered under the terms of this Agreement, except in the case of (b) and (c) for any violations,
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breaches or defaults or any Applicable Law or any govenìmental authorizations, approvals,

franchises, orders, certificates, consents, directives, notices, licenses, permits, variances,

registrations or other rights issued, granted or given by or from any Govemmental Authority, that

would not have a material effect on or materially delay or impair the ability of the Buyer to

consummate the transactions hereunder.

5.5 Due Authorization and Enforceability of Obligations

The Buyer has all necessary corporate power, authority and capacity to enter into and

deliver this Agreement and the Closing Documents, and to carry out its obligations under this

Agreement and the Closing Documents. The execution, delivery and perfotmance of this

Agreement and the Closing Documents, and the consummation of the transactions contemplated

by this Agreement and the Closing Documents, have been duly authorized by all necessary

corporate action of the Buyer. This Agreement does and when executed and delivered by the Buyer

the Closing Documents will constitute valid and binding obligations of the Buyer enforceable

against it in accordance with its terms.

5.6 Approvals and Consents

Except for the issuance of the Approval and Vesting Order, no authorization, consent or
approval of, or filing with or notice to, any Governmental Authority, court or other Person is

required in connection with the execution, delivery or performance of this Agreement by the

Buyer, and each of the agreements to be executed and delivered by the Buyer hereunder or the

purchase of any of the Purchased Assets hereunder, except for any authorizations, consents,

approvals, filings or notices of any Governmental Authority, court or Person that would not have

a material effect on or materially delay or impair the ability of the Buyer to consummate the

transactions hereunder.

5.7 GST, HST and QST Registration

The Buyer is duly registered under subdivision (d) of Division V of the GST and HST

Legislation with respect to the GST and HST, and under Division I of Chapter VIII of Title I of
the QST Legislation with respect to the QST, and has provided or will prior to Closing provide its

registration numbers to the Seller.

5.8 Personal Information

The Buyer's use and disclosure of Personal Information after Closing will be carried out in
compliance with all Applicable Laws.

5.9 As Is, Where Is

(a) The Buyer acknowledges and agrees that it has conducted to its satisfaction an

independent investigation and verification of the Purchased Assets (including the

state of title thereto and/or the state of any Encumbrances), and, based solely
thereon, has detemined to proceed with the transactions contemplated by this
Agreement. The Buyer has relied solely on the results of its own independent

investigation and verification, and the representations and warranties of the Seller
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expressly and specifically set forth in ARTICLE 4, and the Buyer understands,

acknowleclges and agrees that all other representations, 'walranties ancl statements

of any kincl or nature, expressed or implied (including any relating to the future or
historical financial condition, results ofoperations, prospects, assets or liabilities of
the Seller, or the quality, quantity or conclition of the Purchased Assets) are

specifically disclaimed by the Seller. Except for the representations ancl warranties
of the Seller expressly and specifically set forth in ARTICLE 4, the Seller does not

make or provide hereunder any waranty or representation, express or implied, as

to the quality, merchantability, fitness for a particular purpose, conformity to
samples or condition of the Purchased Assets, or any part thereof. THE BUYER
SPECIFICALLY ACKNOWLEDGES AND AGREES THAT, EXCEPT FOR

THE REPRESENTATIONS AND WARRANTIES OF THE SELLER
EXPRESSLY AND SPECIFICALLY SET FORTH IN ARTTCLE 4: (A) THE
BUYER IS ACQUIRING THE PURCHASED ASSETS ON AN "AS IS, WHERE
IS,, BASIS; AND (B) NEITHER THE SELLER NOR ANY OTHER PERSON
(INCLUDING ANY REPRESENTATIVE OF THE SELLER, WHETHER IN
ANY INDIVIDUAL, CORPORATE OR ANY OTHER CAPACITY OR THE
MONITOR) IS MAKING, AND THE BUYER IS NOT RELYING ON, ANY
REPRESENTATIONS, WARRANTIES OR OTHER STATEMENTS OF ANY
KIND WHATSOEVER, WHETHER ORAL OR WRITTEN, EXPRESS OR
IMPLIED, STATUTORY OR OTHERWISE, AS TO ANY MATTER
CONCERNING THE SELLER, THE PURCHASED ASSETS, THIS
AGREEMENT OR THE TRANSACTIONS, OR THE ACCURACY OR
COMPLETENESS OF ANY INFORMATION PROVIDED TO (OR

OTHERWISE ACQUIRED BY) THE BUYER OR ANY OF ITS RESPECTIVE
REPRESENTATIVES; AND WITHOUT LIMITING THE FOREGOING, ANY
AND ALL CONDITIONS OR WARRANTIES EXPRESSED OR IMPLIED
PURSUANT TO THE SALE OF GOODS ACT (ONTARIO), THE
INTERNATIONAL CONVENTION ON CONTRACTS FOR THE SALE OF
GOODS (GENEVA CONVENTION) AND ANY OTHER APPLICABLE SALE
OF GOODS LEGISLATION, WILL NOT APPLY AND ARE HEREBY
WAIVED BY THE SELLER AND THE PARTIES AGREE TO EXCLUDE THE
EFFECT OF THE LEGAL WARRANTY PROVIDED FOR BY ARTICLE 1716

OF THE CIVL CODE OF QUÉBEC AND THAT THE BUYER IS

PI'RCHASING THE PURCHASED ASSETS AT ITS OV/N RISK WITHIN THE
MEANING OF ARTICLE 1733 OF THE CIVL CODE OF QUÉBEC, AND ANY
AND ALL CONDITIONS, WARRANTIES OR REPRESENTATIONS,
REGARDING MERCHANTABILITY, PFTYSICAL OR FINANCIAL
CONDITION, DESCRIPTION, FITNESS FOR A PARTICULAR PURPOSE,

QUALITY, QUANTITY, ANY NON-INFRINGEMENT OF INTELLECTUAL
PROPERTY RIGHTS, OR REGARDING THE SCOPE, VALIDITY OR
ENFORCEABILITY OF ANY PURCHASED ASSET, OR ANY OTHER THING
AFFECTING THE PURCHASED ASSETS, OR IN RESPECT OF ANY OTHER
MATTER OR THING WHATSOEVER, INCLUDING ANY AND ALL
CONDITIONS, WARRANTIES OR REPRESENTATIONS, EXPRESS OR
IMPLIED, PURSUANT TO ANY APPLICABLE LAW IN ANY
JURISDICTION, V/HICH THE BUYER CONFIRMS DO NOT APPLY TO THIS
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AGREEMENT, AND ARE HEREBY WAIVED IN THEIR ENTIRETY BY THE
BlrYER.

(b) The Buyer acknowledges and agrees that: (i) the representations and warranties of
the Seller set forth in ARTICLE 4 will merge on, and shall not survive, the Closing;

and (ii) the Seller will not have or be subject to any liability or indemnification
obligation to the Buyer or any other Person resulting from (nor will the Buyer or
any other Person have any claim with respect to) the distribution to the Buyer, the

Buyer's use of, or reliance on, any information, documents, projections, forecasts

or other material made available to the Buyer in certain "data rooms," confidential
information memoranda or management presentations in expectation of, or in
connection with, the transactions contemplated by this Agreement, regardless of
the legal theory under which such liability or obligation may be sought to be

imposed, whether sounding in contract or tort, or whether at law or in equity, or
otherwise. None of the representatives of the Seller, whether in an individual,
corporate or other capacity, will have or be subject to any such liability or
indemnific ation obligations.

(c) The remedies expressly set forth in this Agreement are the Buyer's sole and

exclusive remedies relating to this Agreement, the Closing Documents, the

transactions contemplated hereby and thereby, and the Purchased Assets.

(d) This Section 5.9 will not merge on Closing and is deemed incorporated by reference

in all Closing Documents.

(e) The Buyer acknowledges and agrees that the enforceability of this Agreement

against the Seller is subject to entry of the Approval and Vesting Order.

(Ð The Buyer acknowledges and agrees that nothing in this Agreement shall operate

to prohibit or diminish in any way the right of the Seller to directly or indirectly
sell, transfer, liquidate or otherwise dispose of any existing product bearing the

Viking name or related to the Purchased Assets, including any Viking-branded
inventory (the "SCI Viking Inventory"); provided, hovr'ever, that the aggregate

value of the SCI Viking
disposed ofshall not exceed

Inventory sold, transferred, liquidated or otherwiseI
5.10 Investment Canada Act

The Buyer is a "Canadian" or a "WTO Investor" within the meaning of the Investment

Canada Act, and the regulations thereunder.
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ARTICLE 6

CONDITIONS

6.1 Conditions for the Benefit of the Buyer and the Seller

The respective obligations of the Buyer and of the Seller to consummate the transactions

contemplated by this Agreement are subject to the satisfaction of, or compliance with, at or prior
to the Closing Time, each of the following conditions:

(a) No Law - no provision of any Applicable Law and no judgment, injunction, order

or decree that prohibits the consummation of the purchase of the Purchased Assets

or any of the other transactions pursuant to this Agreement shall be in effect;

(b) Court Order - the Approval and Vesting Order shall have been issued and entered

and such order shall be Final.

The Parties acknowledge that the foregoing conditions are for the mutual benefit of the

Seller, on the one hand, and the Buyer, on the other hand. Any condition in this Section 6.1 may

be waived by the Seller, on the one hand, or by the Buyer, on the other hand, in whole or in part,

without prejudice to any of their respective rights of termination in the event of non-fulfillment of
any other condition in whole or in part. Any such waiver will be binding on the Seller or the Buyer,

as applicable, only if made in writing.

6.2 Conditions for the Benefit of the Buyer

The obligation of the Buyer to consummate the transactions contemplated by this

Agreement is subject to the satisfaction of, or compliance with, or waiver by the Buyer of, at or
prior to the Closing Time, each of the following conditions (each of which is acknowledged to be

for the exclusive benefit of the Buyer):

(a) Compliance with Covenants - there shall have been no material breach or non-
compliance with any of the covenants, agreements and conditions under this
Agreement by the Seller;

(b) Truth of Representations and Warranties - the representations and warranties of
the Seller contained in ARTICLE 4 shall be true and correct in all material respects

on and as of the Closing Date, as if made on and as of such date (except for
representations and warranties made as of specified date, the accuracy of which
shall be determined as of such specified date);

(") Officer's Certfficnte - the Buyer shall have received a certificate confirming the

satisfaction of the conditions contained in Sections 6.2(a) (Complictnce with
Covenants) and 6.2(b) (Tnúh oJ'Representations and Warranlies), signed for and

on behalf of the Seller without personal liability by an executive offìcer of the Seller
or other Persons acceptable to the Buyer, in each case in form and substance

reasonably satisfactory to the Buyer;
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(d) Disclaimer of Viking Range License Agreement - at the Seller's own cost and

expense, the Seller shall have commenced the disclaimer process in respect of the

Viking Range License Agreement pursuant to Section 32 of the CCAA and one of
the following events shall have occurred: (i) the time period in which the licensee

is required to apply to a court for an order that such agreement is not to be

disclaimed shall have expired and the licensee shall not have applied for such an

order; (ii) in the event that an order of a court providing for the disclaimer of the

Viking Range License Agreement is required to disclaim such agreement, then such

Disclaimer Order shall be Final; or (iii) the CCAA Court shall have othetwise made

an order providing for the disclaimer of the Viking Range License Agreement and

such order shall be Final (each of the orders described in (ii) and (iii) above, a

"Disclaimer Order"); and

(e) Closing Doutments - each of the deliveries required to be made to the Buyer
pursuant to Section 10.2 shall have been so delivered.

6.3 Conditions for the BenefÏt of the Seller

The obligation of the Seller to consummate the transactions contemplated by this

Agreement is subject to the satisfaction of, or compliance with, or waiver where applicable by the

Seller of, at or prior to the Closing Time, each of the following conditions (each of which is
acknowledged to be for the exclusive benefit of the Seller):

(a) Perþrmance of Covenants - the covenants contained in this Agreement to be

performed by the Buyer at or prior to the Closing Time shall have been performed

in all material respects as at the Closing Time;

(b) Truth of Representations and Warranties - Ihe representations and warranties of
the Buyer contained in ARTICLE 5 shall be true and correct in all material respects

on and as of the Closing Date, as if made on and as of such date (except for
representations and warranties made as of specified date, the accuracy of which
shall be determined as of such specified date); and

(c) Officer's Certificate - the Seller shall have received a certificate confirming the

satisfaction of the conditions contained in Sections 6.3(a) (Perþrmance of
Covenants) and 6.3(b) (Truth of Representations and Warranlies) signed for and

on behalf of the Buyer without personal liability by an executive officer of the

Buyer, in form and substance satisfactory to the Seller, each acting in a

commercially reasonable manner.

ARTICLE 7

ADDITIONAL AGREEMENTS OF THE PARTIES

7.1 Conduct of Business Until Closing Time

Except: (l) as contemplated or permitted by this Agreement; (2) as contemplated by the

budget clelivered in accordance with the DIP Facility; (3) as necessary in connection with the

CCAA Proceedings; (4) as otherwise provided in the Initial Order and any other coutl orders, prior
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to the Closing Time; (5) as required by Applicable Law, to the extent reasonably practicable having

regard to the CCAA Proceedings; or (6) as consented to by the Buyer, such consent not to be

unreasonably withheld, conditioned or delayed, the Seller shall:

(a) (i) use commercially reasonable efforts to preserve and not abandon the Purchased

Assets, and (ii) pay and discharge the debts authorized by the CCAA Court in
accordance with the DIP Credit Agreement; and

not, without the prior written consent of the Buyer (the granting of such consent to

be in the Buyer's sole discretion): (i) transfer, lease, license, sell, abandon, create

any Encumbrance (other than Encumbrances associated with or permitted by the

DIP Credit Agreement) on or otherwise dispose of any of the Purchased Assets

(except in the ordinary course of business, in all material respects consistent with
past practice); or (ii) agree or make a commitment, whether in writing or otherwise,
to do the foregoing.

(b)

7,2 Covenants Relating to this Agreement

(a) Each of the Parties shall perform, and shall cause their affiliates to perform, all
obligations required to be performed by the applicable Party under this Agreement,
co-operate with the other Parties in connection therewith and, subject to the

directions of any applicable courts to the Seller, use commercially reasonable

efforts to do all such other acts and things as may be necessary or desirable in order
to consummate and make effective, as soon as reasonably practicable and in any
event prior to the Sunset Date, the transactions oontemplated by this Agreement
and, without limiting the generality of the foregoing, each Party shall and, where

appropriate, shall cause each of its affiliates to:

(Ð negotiate in good faith and use its commercially reasonable efforts to take

or cause to be taken all actions and to do, or cause to be done, all things
necessary, proper or advisable to satisfy the conditions precedent to the

obligations of such Party hereunder (including, where applicable,
negotiating in good faith with the applicable Governmental Authorities
and/or third Persons in connection therewith), and to cause the fulfillment
at the earliest practicable date of all of the conditions precedent to the other
Party's obligations to consummate the transactions contemplated hereby;

and

(ii) not take any action, or refrain from taking any action, and use commercially
reasonable efforls to not permit any action to be taken or not taken, which
would reasonably be expected to prevent, materially delay or other-wise

impede the consummation of the transactions contemplated by this
Agreement.

(b) The Seller and the Buyer agree to cause each of their representatives to keep the

other informed on a reasonably current basis as to their progress in tems of the

satisfaction of the conditions precedent contained herem.
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(c) The Seller and the Buyer agree to execute and deliver such other documents,

certificates, agreements and other writings, and to take such other actions as may

be reasonably required to consummate or implement as soon as reasonably

practicable, the transactions contemplated by this Agreement.

Release; Acknowledgements

(a) Except as otherwise contained herein, effective as of the Closing, the Buyer hereby

releases and forever discharges the Seller and its affiliates, and their respective
successors and assigns, and all officers, directors, partners, members, shareholders,

employees and agents of each of them, from any and all actual or potential Claims
which such Person had, has or may have in the future to the extent relating to the

Purchased Assets.

(b) The Buyer shall use its best efforts to assist the Seller and shall co-operate with the

Seller, as reasonably requested, to obtain from third parties, effective as of the

Closing Time, a full release of the Seller's obligations under the Purchased Assets,

and shall provide such financial and other information and enter into such

assumption agreements as such third parties may reasonably require, in form and

substance acceptable to each of the parties thereto acting reasonably and without
delay.

Tax Matters

(a) The Buyer and the Seller agree to use commercially reasonable efforts to furnish or
cause to be fumished to each other, as promptly as practicable, such information
and assistance relating to the Purchased Assets as is reasonably necessary for the

preparation and f,rling of any Tax retum, claim for refund or other required or
optional filings relating to Tax matters, for the preparation for and proof of facts

during any Tax audit, for the preparation for any Tax protest, for the prosecution of
any suit or other proceedings relating to Tax matters and for the answer to any

govemmental or regulatory inquiry relating to Tax matters.

(b) For purposes of any income Tax retum related to the transactions contemplated in
this Agreement, the Buyer and the Seller agree to report the transactions

contemplated in this Agreement in a manner consistent with the Purchase Price
allocation determined in accordance with Section 3.2, and the Buyer and the Seller
shall not voluntarily take any action inconsistent therewith in any such Tax return,
refund claim, litigation or otherwise, unless required by applicable Tax laws. The
Buyer and the Seller shall each be responsible for the preparation of their own
statements required to be filed under the Incotne Tax Act (Canada) and other similar
forms in accordance with applicable Tax laws.

(") All Taxes and similar acl valorem obligations levied with respect to the Purchased

Assets for a taxable period which includes (but does not end on) the Closing Date

shall be apportioned between the Seller and the Buyer based on the number of days

of such taxable period up to and including the Closing Date (such portion of such

taxable period, the "Pre-Closing Tax Period") and the number of days of such
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taxable period after the Closing Date (such portion of such taxable period, the

"Post-Closing Tax Period"). Except as otherwise provided herein, the Seller shall

be liable for the proportionate amount of such Taxes that is attributable to the Pre-

Closing Tax Period, and the Buyer shall be liable for the proportionate amount of
such Taxes that is attributable to the Post-Closing Tax Period.

(d) In respect of the purchase and sale of the Purchased Assets under this Agreement,

to the extent permitted by Applicable Law, the Buyer shall pay direct to the

appropriate Governmental Authority all sales and transfer Taxes, registration

charges and transfer fees payable by it and, upon the reasonable request of the

Seller, the Buyer shall furnish proof of such payment, and the Buyer shall otherwise
be liable for and shall pay to the Seller an amount equal to any such Tax payable

by the Buyer and collectible by the Seller including under the GST and HST
Legislation and the QST Legislation and under any similar provincial or territorial
legislation imposing a similar value-added or multi-staged Tax. The Buyer shall

deliver to Seller any purchase exemption certificates being relied on by the Buyer
in accordance with and in the form and manner as required under Applicable Laws
governing provincial sales and transfer Taxes.

(e) The Buyer hereby waives compliance by the Seller with Section 6 of the Retail
Sales Tax Act (Ontano) and with any similar provision contained in any other
Applicable Law in respect of all sales and transfer Taxes, registration charges and

transfer fees payable.

7.5 Intellectual Property Matters

The Seller shall cooperate with and assist the Buyer, at the Buyer's expense, with the

registration of the assignment of the registrable rights relating to the Purchased Assets.

7.6 Notice of Certain Events

The Seller, on the one hand, and the Buyer, on the other hand, shall give prompt written
notice to the other Parly of: (a) the occurrence or non-occurrence ofany fact, change, condition or
event, the occurrence or non-occurrence of which would render any representation or waranty of
such Party contained in this Agreement or any of the Closing Documents untrue or inaccurate in
any material respect; (b) any failure of such Party to comply with or satisfy any covenant or
agreement to be complied with or satisfied by such Party hereunder in any material respect or any

event or condition that would otherwise reasonably be expected to result in the nonfulfillment of
any of the conditions to such Pafty's obligations hereuncler; (c) any notice (whether written or oral)

from any Person (including any counterparty to a Contract) alleging that the consent of such Person

is or may be required in connection with, or that any Contract with any such Person is or may be

breached or otherwise violated in corurection with, the consummation of the Closing or any of the

other transactions contemplated by this Agreement or any of the Closing Documents; or (d) any

proceeding pending or, to the knowledge of such Party, threatened, against such Party relating to

the Agreement and the other transactions contemplated by this Agreement or any of the Closing
Documents.
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7.7 Transition

Following the Closing Time, the Seller agrees to use commercially reasonable efforts to
facilitate introductions between the Buyer and existing suppliers of products sold under the

"Viking" trademark and brand that Seller has a continuing relationship as of the Closing Time;

provided, however, that the Buyer acknowledges and agrees that nothing in this Section 7.7 shall

operate to prohibit or diminish in any way the right of the Seller to dissolve, windup or otherwise

cease operations as it may determine in its sole discretion following the Closing Time.

Notwithstanding the foregoing, any efforts required of the Seller pursuant to this Section 7,7 shall

in no event be required to continue for more than 90 days following Closing.

7.8 Risk of Loss

In the event the Purchased Assets are appropriated, expropriated or seized by any Person,

on or prior to the Closing Date and without fault of the Seller, the Buyer may elect to (a) terminate

this Agreement, or (b) complete the transactions contemplated by this Agreement without
reduction of the Purchase Price. In the event the Buyer elects to complete the transactions pursuant

to the preceding clause (b), all proceeds of insurance or compensation for expropriation or seizure

in respect thereof will be payable to the Buyer and all right and claim of the Seller to any such

amounts not paid by the Closing Date will be assigned to the Buyer. Notwithstanding the

foregoing, any obligations of the Seller pursuant to this Section 7.8 shall terminate 90 days

following Closing.

ARTICLE 8

COURT ORDBRS

8.1 Court Orders

(a) The Buyer shall cooperate with the Seller acting reasonably, as may be necessary,

including by providing such information and taking such actions as may be

reasonably requested, in obtaining the Approval and Vesting Order and a

Disclaimer Order (if necessary).

(b) Within the time period provided for in the SISP, the Seller shall use commercially
reasonable efforts file a motion with the CCAA Court for the issuance of the

Approval and Vesting Order.

(c) The Seller shall use commercially reasonable efforts to obtain the Approval and

Vesting Order and a Disclaimer Order (if necessary).

(d) The Buyer and its legal counsel shall be given a reasonable opportunity to review
and comment on the motion(s) for the issuance of the Approval and Vesting Order
and a Disclaimer Order (if necessary).

(e) Notice of the motion seeking the issuance of the Approval and Vesting Order shall

be served by the Seller on all Persons required to receive notice under Applicable
Law and the requirements of the CCAA, the CCAA Court, and any other Person

determined necessary by the Seller or the Buyer.
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8.2 CCAA Process

If the Approval and Vesting Order or any other orders of the CCAA Court relating to this

Agreement shall be appealed or motion for rehearing or reargument shall be filed with respect

thereto, the Seller agrees to take all action as may be commercially reasonable and appropriate to

defend against such appeal, petition or motion and the Buyer agrees to use its commercially
reasonable efforts to cooperate in such efforts.

ARTICLE 9
TERMINATION

9.1 Termination

This Agreement may be terminated at any time prior to Closing as follows:

(a) by mutual written consent of the Buyer and the Seller (with the consent of the

Lenders and the Monitor, in the case of the Seller) or on further order of the CCAA
Courl;

(b) by the Buyer or the Seller (with the consent of the Lenders and the Monitor, in the

case of the Seller) if Closing has not occurred on or before the Closing Date (the

"sunset Date"); provided, that the Buyer or the Seller, as the case may be, are not
in breach of any representation, warranty, covenant or other agreement in this
Agreement to cause the conditions in ARTICLE 6 to be satisfied;

(c) by the Buyer or the Seller upon the dismissal or conversion of the CCAA
Proceedings;

(d) by the Buyer or the Seller upon peÍnanent denial of the Approval and Vesting
Order;

(e)

(Ð

by the Buyer or the Seller if a court of competent jurisdiction or other Governmental
Authority has issued an order or taken any other action permanently restraining,
enjoining or otherwise prohibiting the consummation of Closing and such order or
action has become Final (provided the same \¡r'as not initiated by the Buyer or the

Seller);

by the Seller, if required under any Order of a court of competent jurisdiction
including the CCAA Courl;

(g) by the Seller (with the consent of the Lenders and the Monitor), if there has been a

material violation or breach by the Buyer of any covenant, representation or
warranty which would prevent the satisfaction of the conditions set forth in Section
6.1 or Section 6.3, as applicable, by the Sunset Date and such violation or breach

has not been waived by the Seller or cured within ten (10) Business Days after
written notice thereof from the Seller, unless the Seller is in material breach of their
obligations under this Agreement;

(h) by the Buyer pursuant to Section 7.8; or
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(i) by the Buyer, if there has been a material violation or breach by the Seller of any

covenant, representation or rù/affanty which would prevent the satisfaction of the

conditions set forth in Section 6.I or Section 6.2, as applicable, by the Sunset Date

and such violation or breach has not been waived by the Buyer or cured within ten

( 1 0) Business Days after written notice thereof from the Buyer, unless the Buyer is

in material breach of its obligations under this Agreement.

The Party desiring to terminate this Agreement pursuant to this Section 9.1 (other than

pursuant to Section 9.1(a)) shall give written notice of such termination to the other Party or

Parties, as applicable, specifying in reasonable detail the basis for such Party's exercise of its
termination rights.

9,2 Effect of Termination

In the event of termination of this Agreement pursuant to Section 9.1, this Agreement shall

become void and of no further force or effect without liability of any Parly to any other Party to

this Agreement except that (a) this Section 9.2 and Sections 3.3(c), 1l 1, 11.3, 1I .4,1I.5,11.6 and

11.7 shall survive, (b) the confidentiality, non-use and non-disclosure obligations under the NDA
shall survive in accordance with the terms of the NDA, and (b) no termination of this Agreement

shall relieve any Party of any liability for any wilful breach by it of this Agreement.

ARTICLE 10

CLOSING

10.1 Location and Time of the Closing

The Closing shall take place at the Closing Time on the Closing Date at the Toronto,

Ontario offices of Torys LLP, or at such other location as may be agreed upon by the Parties.

10.2 Seller's Deliveries at Closing

At Closing, the Seller shall deliver to the Buyer the following:

(a) a certified copy of the Approval and Vesting Order;

(b) either: (i) written confirmation from the Seller that the time period in which the

licensee under the Viking Range License Agreement is required to apply to a court

for an order that such agreement is not to be disclaimed pursuant to Section 32 of
the CCAA has expired and the licensee shall not have applied for such an order or
communicated its intention to clo so; or (ii) a certified copy of a Disclaimer Order;

(c)

(d)

(e)

(Ð

the IP Assignment and Assumption Agreement duly executed by the Seller;

an authorization of counsel, substantially in the form attached as Schedule 2.3, dluly

executed by the Seller;

an executed copy of the Monitor's Certifrcate;

the cerlificates contemplated by Section 6.2(c);
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(g) a duly executed election pursuant to GST ancl HST Legislation and QST
Legislation, and any certificates, elections or other documents required to be

delivered pursuant to Section 7.4; and

(h) all other documents required to be delivered by the Seller on or prior to the Closing

Date pursuant to this Agreement or Applicable Law or as reasonably requested by
the Buyer in good faith.

10.3 Buyer's Deliveries at Closing

At Closing, the Buyer shall deliver to the Seller:

(a) the Purchase Price;

(b) any sales or transfer Taxes payable on Closing by the Buyer to the Seller pursuant

to Section 7 .4(d) hereof;

(c) the IP Assignment and Assumption Agreements duly executed by the Buyer;

(d) the certificate contemplated by Section 6.3(c);

(e) a duly executed election pursuant to GST and HST Legislation and QST
Legislation, and any certificates, elections or other documents required to be

delivered pursuant to Section 7.4; and

(Ð all other documents required to be delivered by the Buyer on or prior to the Closing

Date pursuant to this Agreement or Applicable Law or as reasonably requested by
the Seller in good faith.

10.4 Possession of Assets and Cooperation of the Seller with respect to Intellectual
Property

In no event will the Purchased Assets be sold, assigned, transferred or set over to the Buyer
until the conditions set out in the Approval and Vesting Order have been satisfied, and the Buyer
has satisf,red all delivery requirements outlined in Section 10.3. Promptly following Closing, the

Seller shall deliver to the Buyer a hard drive or hard drives containing all of the electronic

Documents in its possession, if any, and shall make available for retrieval by the Buyer or its
agent(s) any and all Documents in the physical possession of the Seller, if any, for a period of
thirty (30) days after the Closing Date.

The Seller will, in respect of the applications and registrations of Intellectual Property

included in the Purchased Assets, provide such commercially reasonable cooperation, including
the execution of confirmatory notice documents for recordation at government intellectual
property offices, to record at such offices the Buyer as the assignee and owner of such Intellectual

Property; provided, however, that the Buyer acknowledges and agrees that nothing in this Section

10.4 shall operate to prohibit or dinrinish in any way the right of the Seller to dissolve, windup or
otherwise cease operations as it may determine in its sole discretion following the Closing Time.

10.5 Monitor
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The Parties hereby acknowledge and agree that the Monitor will be entitled to file the

Monitor's Certificate with the CCAA Courl without independent investigation upon receiving

written confirmation from the Seller and the Buyer that all conditions to Closing have been

satisf,red or waived and upon receiving the Purchase Price and any sales or transfer Taxes

confirmed in writing by the Seller and the Buyer (on which the Monitor shall be entitled to rely
without independent investigation) to be payable on Closing by the Buyer to the Seller pursuant to

Section 7.4(d) hereof, and the Monitor will have no liability to the Seller or the Buyer or any other

Person as a result of filing the Monitor's Certif,rcate or otherwise in connection with this

Agreement or the transactions contemplated hereunder (whether based on contract, tort or any

other theory).

10.6 SimultaneousTransactions

All actions taken and transactions consummated at the Closing shall be deemed to have

occurred simultaneously, and no such transaction shall be considered consummated unless all are

consummated.

ARTICLE 11

GENERAL MATTERS

11.1 Confidentiality

The Buyer shall keep confidential all Confidential Information relating to the Seller and

the Purchased Assets in accordance with the terms of the NDA.

ll.2 Public Notices

No press release or other announcement conceming the transactions contemplated by this

Agreement shall be made by the Seller, on the one hand, orby the Buyer, on the otherhand, without
the prior consent of the other Party (such consent not to be unreasonably withheld, conditioned or
delayed); provided, however, that subject to the last sentence of this Section ll.2, any Party may,

without such consent, make such disclosure if the same is required by Applicable Law (including

the CCAA Proceedings) or by any stock exchange on which any of the securities of such Party or
any of its affiliates are listed, or by any insolvency or other court or securities commission, or other

similar Governmental Authority having jurisdiction over such Party or any of its affiliates, and, if
such disclosure is required, the Party making such disclosure shall use commercially reasonable

efforts to give prior oral or written notice to the other Party to the extent legally permissible and

reasonably practicable, and if such prior notice is not legally permissible or reasonably practicable,

to give such notice reasonably promptly following the making of such disclosure. Notwithstanding
the foregoing: (i) this Agreement may be filed by the Seller with the CCAA Court and posted on

SEDAR or such other website as may be required pursuant to Applicable Law or the rules of any

relevant stock exchange; and (ii) the transactions contemplated in this Agreement may be disclosed

by the Seller to the CCAA Court, subject to redacting confidential or sensitive information as

permitted by Applicable Law. The Parties further agree that:

(a) the Monitor may prepare and file repofts and other documents with the CCAA
Court containing references to the transactions contemplated by this Agreement and

the terms of such transactions; and
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(b) the Seller and its professional advisors may prepare and file such reports and other

documents with the CCAA Court containing references to the transactions

contemplated by this Agreement and the terms of such transactions as may

reasonably be necessary to complete the transactions contemplatecl by this

Agreement or to comply with their obligations in connection therewith.

Wherever possible, the Buyer shall be afforded an opportunity to review and comment on

such materials prior to their filing. The Parties may issue a joint press release announcing the

execution and delivery of this Agreement, in form and substance mutually agreed to by them.

11.3 Survival

None of the representations, warranties, covenants (except the covenants in ARTICLE 2,

ARTICLE 3, ARTICLE 11 and Sections 7.3,7,4,7.5,7.7,11.1 and ll.4 to the extent they are to

be performed after the Closing) of any of the Parties set forth in this Agreement, in any Closing

Document to be executed and delivered by any of the Parties (except any covenants included in
such Closing Documents, which, by their terms, survive Closing) or in any other agreement,

document or certificate delivered pursuant to or in connection with this Agreement or the

transactions contemplated hereby shall survive the Closing'

ll.4 Expenses

Except as otherwise specifically provided herein, the Seller, on the one hand, and the

Buyer, on the other hand, shall be responsible for the expenses (including fees and expenses of
lcgal advisers, accountants and other professional advisers) incurred by each ofthem, respectively,

in connection with the negotiation and settlement of this Agreement, and the completion of the

transactions contemplated hereby.

11.5 Non-Recourse

No past, present or future director, officer, employee, incotporator, member, partner,

securityholder, affiliate, agent, lawyer or representative of the respective Parties, in such capaci|y,

shall have any liability for any obligations or liabilities of the Buyer or the Seller, as applicable,

under this Agreement, or for any Claim based on, in respect of or by reason of the transactions

contemplated hereby.

11.6 Assignment; Binding Effect

No Parly may assign its right or benefits under this Agreement without the consent of each

of the other Parties, except that without such consent any Party may, upon prior notice to the other

Parties: (a) assign this Agreement, or any or all of its rights and obligations hereunder, to one or

more of its subsidiaries or affiliates; or (b) the Buyer may direct that title to all or some of the

Purchased Assets be transferred to one or more of its subsidiaries or affiliates; provided, that no

such assignment or direction shall relieve such assigning Party of its obligations hereunder. This

Agreement shall be binding upon and inure to the benefit of the Parties and their respective

pennitted successors and permitted assigns. Except as provided in Section 7.3, nothing in this

Agreement shall create or be deemed to create any third Person beneficiary rights in any Person

not a Party to this Agreement.
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ll.7 Notices

Any notice, consent or approval required or permitted to be given in connection with this

Agreement (in this Section referred to as a "Notice") shall be in writing and shall be sufficiently
given if delivered (whether in person, by courier service or other personal method of delivery), or
if transferred by facsimile or email:.

(a) in the case of a Notice to the Buyer at:

Canadian Tire Corporation, Limited
2180 Yonge St.

Toronto, Ontario
M4P 2V8

Attention: John Chimienti, Associate General Counsel and Chief Counsel, Retail

Telephone: 416.480.3680
Facsimile: 416.480.3107
Email: john.chimienti@cantire,com

with copies (which shall not in themselves constitute notice) to

Torys LLP
suire 3000,
79 Wellington Street West
Rox270, TD Centre
Toronto, Ontario M5K 1N2

Attention:
Telephone:
Facsimile:
Email:

Adam Slavens
416.865.7333
4t6.485.7380
aslavens@torys.com

(b) in the case of a Notice to the Seller at:

Sears Canada Inc.
290 Yonge Street, Suite 700
Toronto, Ontario M5B 2C3

Attention: PhilMohtadi
Telephone: (416) 941-4419
Email: pmohtad@sears.ca

with copies (which shall not in themselves constitute notice) to

Osler, Hoskin & Harcourt LLP
Suire 6200
1 First Canadian Place
Toronto, ON M5X lB8
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Attention:
Telephone
Facsimile:
Email:

-30-

Marc Wassennan and Tracy Sandler
41 6-862-4908 I 41 6-862- 5890
416-862-6666
mrù/ass ennan@o sler. com I tsandler @o sler. c om

ancl the Monitor:

FTI Consulting Canada Inc
TD South Tower
suite 2010, P.o. Box 104

Toronto, ON M5K 1G8

Attention: Paul Bishop
Telephone: 416-649-8053
Facsimile: 416-649-8101
Email: paul,bishop@fticonsulting.com

and counsel to the Monitor:

Norton Rose Fulbright Canada LLP
Royal Bank Plaza, South Tower, Suite 3800
200 Bay Street, P.O. Box 84, Toronto, ON M5J 224

Attention: Orestes Pasparakis and Virginie Gauthier
Telephone: 416-216-4815 I 416-216-4853
Facsimile: 416-216-3930
Email: orestes.pasparakis@nortonrosefulbright.com /

virginie. gauthier@nortonro s efu lbri ght. com

Any Notice delivered or transmitted to a Party as provided above shall be deemed to have

been given and received on the day it is delivered or transmitted, provided that it is delivered or
transmitted on a Business Day prior to 5:00 p.m. local time in the place of delivery or receipt.

However, if the Notice is delivered or transmitted after 5:00 p.m. local time or if such day is not a
Business Day then the Notice shall be deemed to have been given and received on the next
Business Day.

Any Party may, from time to time, change its address by giving Notice to the other Parties

in accordance with the provisions of this Section.

11.8 Counterparts; FacsimileSignatures

This Agreement may be signed in counterparts and each of such counterparts shall
constitute an original document and such counterparts, taken together, shall constitute one and the

same instrument. Execution of this Agreement may be made by facsimile signature or by electronic
image scan which, for all purposes, shall be deemed to be an original signature.

11.9 Language
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Les Parties aux présentes ont expressement exigé que le prësent convention et tous les

docrtments et avis qui y sont affirents soient rédigés en anglaise. The Parties have expressly

required that this Agreement and all documents and notices relating hereto be drafted in English.

[Sign atu re page s followJ
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lN \ilITNESS WHEREOX' the Parties have executed this Agleement as of the date first
written above.

SEARS CANADA INC.

By:
Na¡ne: Philip Mohtadi
Title: Corporate Secretary

CANADIAN TIRE CORPORATION,
LIMITED

By:

By:

Name:
Title:

Title:

1,4.s se I P n r cho 
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IN WITNESS \ryHBREOF the Parlies have executed this Agreement as of the date frrst

wlitten above.

SEARS CANADA INC.

Name: Philip Mohtadi
Title: Corporate Secretary

CÀNADIAN TIRE RA
LIMITED

By:
Name:
Title:

By:
ame:

Titlc: B. anson
General Counsel

By:
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SCHEDULE 1.1(E)

FORM OF APPROVAL AND VESTING ORDER

Court File No. CV-17-l 1846-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

THE HONOURABLE MR. o, THE Orrl

JUSTICE HAINEY DAY OF .,2077

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT,R.S.C. 1985, c, C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ÉrecrnlquE INC., s.L.H. TRANSroRT INC., THE cur INC.,
SEARS CONTACT SERVICES INC,, INITIUM LOGISTICS
SERVICES INC., INITIUM COMMERCE LABS INC., INITITII\4
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA INC., 2497089
ONTARIO INC.,6988741 CANADA INC., 10011711 CANADA
INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
4201531 CANADA INC., 168886 CANADA INC., AND 3339611
CANADA INC.
(each, an "Applicant", and collectively, the "Applicants")

APPROVAL AND VESTING ORDER

(VIKING Trade-Marks)

THIS MOTION, made by the Applicants, pursuant to the Companies' Creditors

Arrangement Act, R.S.C. 1985, c. c-36, as amended (the "CCAA"), for an order, inter alia,

approving the sale transaction (the "Transaction") contemplated by the asset purchase agreement

(the "APA") between Sears Canada Inc. (the "Seller"), as vendors, and Canadian Tire Cotporation,

Limitecl (the "Purchaser"), as purchaser, dated September 29,2017, and ceftain related relief, and

(ii) vesting in and to the Purchaser all right, title and interest of the Seller in and to the Purchased

Assets (as defìned in the APA), was heard this day at 330 University Avenue, Toronto, Ontario.

)

)

)
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ON READING the Notice of Motion of the Applicants, the Affidavit of o srvorn on O,

2017 including the exhibits thereto (the "o Affidavit"), and the o Report of FTI Consulting

Canada Inc., in its capacity as Monitor (the "Monitor"), filed, and on hearing the submissions of

respective counsel for the Applicants, the Monitor, the Purchaser, the DIP ABL Agent, the DIP

Term Agent and such other counsel as were present, no one else appearing although duly served

as appears from the Affidavit of Service of o sworn o,2077 , flJ'ed

SERVICE AND DEFINITIONS

2. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion

Record herein is hereby abridged and validated so that this Motion is properly returnable today

and hereby dispenses with further service thereof.

3. THIS COURT ORDERS that any capitalized term used and not defined herein shall have

the meaning ascribed thereto in the Amended and Restated Initial Order in these proceedings dated

Jllrne22,2017 (the "Initial Order"), or in the APA, as applicable.

APPROVAL OF THE APA

4. THIS COURT ORDERS AND DECLARES that the entering into of the Transaction by

the Seller is hereby approved and ratified and that the execution of the APA by the Seller is hereby

authorized, approved and ratified with such minor amendments as the Seller (with the consent of

the Monitor after consultation with the DIP Lenders) and the Purchaser may agree upon pursuant

to the terms of the APA. The Seller is hereby authorized and directed to take such additional steps

and execute such additional documents as may be necessary or desirable for the completion of the

Transaction and for the conveyance of the Purchased Assets to the Purchaser and the Monitor shall

be authorized to take such additional steps in fuitherance of its responsibilities under the APA and

this Order, and shall not incur any liability as a result thereof.

5. THIS COURT ORDERS AND DECLARES that upon the delivery of a Monitor's

certificate to the Purchaser substantially in the form attached as Schedule "4" hereto (the

"Monitor's Certificate"), all of the Seller's right, title and interest in and to the Purchased Assets

shall vest absolutely in the Purchaser, free and clear of and from any and all security interests

(whether contractual, statutory or otherwise), hypothecs, moftgages, trusts or deemed trusts
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(whether contractual, statutory or otherwise), liens, executions, levies, charges or other f,inancial

or monetary claims, rights or first negotiation, rights of first refusal ancl any other similar rights,

whether or not they have attachecl or been perfected, registered or filed and whether secured,

unsecured or otherwise in respect of the Purchased Assets (collectively, the "Claims"), including,

without limiting the generality of the foregoing:

(a) the Administration Charge, the FA Charge, the KERP Priority Charge, the

Directors' Priority Charge, the DIP ABL Lenders' Charge, the DIP Term Lenders'

Charge, the KERP Subordinated Charge and the Directors' Subordinated Charge

(as such terms are defined in the Initial Order) and any other charges hereafter

granted by this Court in these proceedings (collectively, the "CCAA Charges");

(b) all charges, security interests or claims evidenced by registrations pursuant to the

Personal Property Security Act (OnTano) or any other personal property registry

system; and

(c) those Claims listed on Schedule "B" hereto;

(all of which are collectively referred to as the "Encumbrances"), and, for greater ceftainty, this

Court orders that all of the Claims and Encumbrances affecting or relating to the Purchased Assets

are hereby expunged and discharged as against the Purchased Assets.

6. THIS COURT ORDERS that from and after the delivery of the Monitor's Cerlificate, all

Claims and Encumbrances shall attach to the net proceeds from the Transaction (the "Net

Proceeds"), with the same priority as they had with respect to the Purchased Assets immediately

prior to the Closing Date of the Transaction, as if the Transaction had not been completed.

7. THIS COURT ORDERS that, to the extent that obligations remain owing by the Applicants

under the DIP ABL Credit Agreement and/or the DIP Term Credit Agreement, the Monitor be and

is hereby authorized and directed to distribute, on behalf of the Applicants, on the day of filing the

Monitor's Cerlificate or as soon as practicable thereafter, the Net Proceeds, in partial repayment of

amounts then owing by the Applicants under the DIP ABL Credit Agreement or the DIP Tetm

Credit Agreement, as applicable, in such amounts as agreed to by the DIP ABL Agent and DIP

Term Agent, as applicable, or if no such applicable agreement can be reached, on fufiher Order of
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the Court (a "Distribution")

8. THIS COURT ORDERS that any Distribution made pursuant to this Orcler shall be and

shall be deemed to be made free and clear of all Claims and Encumbrances.

9. THIS COURT ORDERS that, notwithstanding

(a) the pendency ofthese proceedings;

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the

Banlcruptcy and Insolvency Act (Canada) in respect of any of the Applicants and

any bankruptcy order issued pursuant to any such applications; or

(c) any assignment in bankruptcy made in respect of any of the Applicants;

the distribution permitted by paragraph 7 above shall be binding on any trustee in bankruptcy or

receiver that may be appointed in respect of any of the Applicants and shall not be void or voidable

by creditors of any of the Applicants, nor shall it constitute nor be deemed to be a fraudulent

preference, assignment, fraudulent conveyance, transfer at undervalue, or other reviewable

transaction under the Bankruptcy and Insolvency Act (Canada) or any other applicable federal or

provincial legislation, nor shall it constitute oppressive or unfairly prejudicial conduct pursuant to

any applicable federal or provincial legislation.

10. THIS COURT ORDERS that, if all obligations of the Applicants under the DIP ABL Credit

Agreement or the DIP Term Credit Agreement have been satisf,red in full the Monitor shall be

entitled to retain the Net Proceeds or any remaining portion thereof on behalf of the Applicants to

be dealt with by further Order of the Court.

I l. THIS COURT ORDERS AND DIRECTS the Monitor to file with the Court a copy of the

Monitor's Certificate, forthwith after delivery thereof in accordance with the terms of the APA.

12. THIS COURT ORDERS that subject to the terms of the APA nothing herein affects

(a) the rights and obligations of Sears Canada Inc. ("Sears Canada") and a contractual

joint venture comprised of Gordon Brothers Canada ULC, Merchant Retail

Solutions ULC, Tiger Capital Group, LLC and GA Retail Canada ULC (the
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"Agent") under the Amended and Restated Agency Agreement between Sears

Canada ancl the Agent dated July 12,2077 ancl amended and restatecl on July 14,

20t7;

(b) the rights and obligations of Sears Canada ancl the Agent under the Amended and

Restated Consulting Agreement between Sears Canada and the Agent dated July

72,2017 and amended and restated on July 14,2017; and

(c) the terms of the Liquidation Sale Approval Order granted July 18,2017 including

the Sale Guidelines attached as Schedule "A" thereto.

SEALING

13. THIS COURT ORDERS that Confidential Appendix "o" to the o Report of the Monitor

shall be and is hereby sealed, kept confidential and shall not form part ofthe public record pending

further Order of this Courl.

GENERAL PROVISIONS

14. THIS COURT ORDERS that, notwithstanding:

(a) the pendency ofthese proceedings;

(b) any applications for a bankruptcy order now or hereafter issued pursuant to the

Bankruptcy and Insolvency Act (Canada) in respect of any of the Applicants and

any bankruptcy order issued pursuant to any such applications; or

(c) any assignment in bankruptcy made in respect of any of the Applicants;

the vesting of the Purchased Assets in the Purchaser pursuant to this Order shall be binding

on any trustee in bankruptcy or receiver that may be appointed in respect of any of the

Applicants and shall not be void or voidable by creditors of any of the Applicants, nor shall

it constitute nor be deemed to be a fraudulent preference, assignment, fraudulent

conveyance, transfer at underualue, or other reviewable transaction under Lhe BankrtLptcy

cmcl Insolvency Act (Canada) or any other applicable federal or provincial legislation, nor
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shall it constitute oppressive or unfairly prejudicial conduct pursuant to any applicable

federal or provincial legislation.

15. THIS COURT ORDERS that this Order shall have full force and effect in all provinces

and territories in Canada.

16. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,

regulatory or administrative body having jurisdiction in Canada or in the United States to give

effect to this Order and to assist the Applicants, the Monitor and the Purchaser and each of their

respective agents in carrying out the terms of this Order. All courts, tribunals, regulatory and

administrative bodies are hereby respectfully requested to make such orders and to provide such

assistance to the Monitor, as an officer of this Court, the Applicants and the Purchaser as may be

necessary or desirable to give effect to this Order or to assist the Applicants, the Monitor and the

Purchaser and each of their respective agents in carrying out the terms of this Order.
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SCHBDULE 6'A''

Court File No. CV-17-11846-00CL

ONTARIO

SUPERIOR COURT OF' JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT lCZ, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., CORBEIL
ÉrecrntquE INC., s.L.H. TRANSIoRT INC., THE cur INC.,
SEARS CONTACT SERVICES INC., INITIUM LOGISTICS
SERVICES INC., INITIUM COMMERCE LABS INC.,INITIUM
TRADING AND SOURCING CORP., SEARS FLOOR
COVERING CENTRES INC., 173470 CANADA INC., 2497089
ONTARIO INC.,698874I CANADA INC., 100117I1 CANADA
INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD.,
42OI53l CANADA INC., 168886 CANADA INC., AND 3339611
CANADA INC.
(each, an "Applicant", and collectively, the "Applicants")

MONITOR'S CERTIFICATE
RECITALS

A. All undefined terms in this Monitor's Certificate have the meanings ascribed to them in the

Order of the Court dated o, 2017 (The "Approval and Vesting Order") approving the Asset

Purchase Agreement between Sears Canada Inc. (the "Seller"), as vendor, and Canadian Tire

Corporation, Limited (the "Purchaser"), as purchaser, dated September 29,2017 (the "APA"), a

copy of which is attached as Exhibit o to the Affidavit of r daled o ,2017 .

B. Pursuant to the Approval and Vesting Order the Court approved the APA and provided for

the vesting in the Purchaser of the Seller's right, title and interest in and to the Purchased Assets

(as defined in the APA), which vesting is to be effective with respect to the Purchased Assets upon

the delivery by the Monitor to the Purchaser and the Seller of a certificate confirming (i) all

conditions to Closing have been satisfìed or waived by the Purchaser and the Seller, as applicable;
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and (ii) the Purchase Price and all applicable sales and transfer Taxes payable (each as defined in

the APA) by the Purchaser to the Seller have been received by the Monitor.

THE MONITOR CERTIFIES the following:

1. All conditions to Closing have been satisfied or waived by the Purchaser and the Seller, as

applicable; and

2. The cash portion of the Purchase Price and all applicable sales and transfer Taxes payable

by the Purchaser to the Seller have been received by the Monitor.

This Monitor's Certificate was delivered by the Monitor at 

- 

ITIME] on 

-
lDArEl.

FTI CONSULTING CANADA INC., in its
capacity as Court-appointed Monitor of Sears

Canada Inc., et al. and not in its personal or
corporate capacity

Per:

Name:

Title:
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SCHEDUTE *B'

Encumbrances

Any and all rights, including \ /ithout limitation, rights of first negotiation, rights of first refusal
or any other similar rights, under the License Agreement between Sears Canada Inc. and Viking
Range Corporation executed on December 19,2002.

24213447.2
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SCHEDULE 1.1(J)

FORM OF IP ASSIGNMENT AND ASSUMPTION AGREEMENT

CONFIRMATORY ASSIGNMENT OF TRADE-MARKS

\ryHEREAS, Sears Canada Inc. (the "Assignor"), the full post office address of whose principal

off,rce or place of business is 290 Yonge Street, Suite 700, Toronto, Ontario, M5B 2C3, is the

o\¡/ner of the trade-marks listed in the attached schedule (the "Trade.marks");

AND WHEREAS pursuant to an asset purchase agreement made as of September 29,2017 (fhe

"Purchase Agreement"), Canadian Tire Corporation, Limited (the "Assignee"), the full post

offìce address of whose principal office or place of business is 2180 Yonge St., Toronto, Ontario,

M4P 2V8, acquired from the Assignor all of its right, title and interest in and to the Trade-marks

together with the goodwill of the business carried on in association with the Trade-marks;

NOW THEREFORE for good and valuable consideration, the receipt and suffrciency of which

is hereby acknowledged, the Assignor and the Assignee hereby confirm that the Assignor has sold,

assigned and transferred to the Assignee, its successors and assigns, effective as ofthe date ofthe

Purchase Agreement, all of the Assignor's right, title and interest in and to the Trade-marks,

including all its trade-mark rights in respect of all wares and services in association with which the

Trade-marks may have been used, and the goodwill of the business carried on in association with

the Trade-marks, together with all right of action resulting from any adverse use of the Trade-

marks or any confusingly similar trade-marks prior to such effective date, and the right to claim

such relief as is appropriate, the same to be held by the Assignee, its successors and assigns as

fully and effectually as they would have been held by the Assignor had this sale, assignment and

transfer not been made.

EXECUTED At this _ day of 2017

SEARS CANADA INC.

Name:
Title:

242t3447.2
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SCHEDULE

VIKING (Registration No. TMD A47 453)

VIKING & DESIGN (RegistrationNo.
TMA59990r)

@u
VIKING & Design (Application No
173t943)

VIKING

Representation of a Single-Masted Viking
Galley (Registration No. UCA4L844)
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SCHEDULE 2.1

Trademark Applications and Registrations

VIKING (Registration No. TMD A47 453)

VIKING & DESIGN (RegistrationNo.
TMA599901)

@"
VIKING & Design (ApplicationNo
t731943)

VIKING

Representation of a Single-Masted Viking
Galley (Registration No. UCA4I844)

24213441.2
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SCHEDULE 2.3

FORM OF AUTHORIZATION OF COUNSEL

AUTHORIZATION OF COUNSEL

To: Representative for service for the trade-marks listed in the attached schedule (the "Trade-

marks") (such counsel, "You" or "Your")

WHEREAS Sears Canada Inc. (the "Assignor") has sold, assigned and transferred to the

Canadian Tire Corporation, Limited (the "Assignee"), its successors and assigns, all of the

Assignor's right, title and interest in and to the Trade-marks, including all its trade-mark rights in

respect of all wares and services in association with which the Trade-marks may have been used,

and the associated goodwill, together with all right of action resulting from any adverse use of the

Trade-marks or any confusingly similar trade-marks prior to such sale, assignment and transfer,

NOW THEREFORE, the Assignor hereby authorizes you to provide to the Assignee documents

and records in Your possession or control in connection with the use and evidence of use of the

Trade-marks. The Assignee shall be solely responsible for all costs incurred in cor¡rection with

providing such documents and records.

EXECUTED At this day of 2017.

SEARS CANADA INC.

Name:
Title:

24213447.2
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SCHEDULE

VIKING (Registration No. TMD A47 453)

VIKING & DESIGN (RegistrationNo.
TMA59990r)

@"
VIKING & Design (Application No.
173r943)

VIKING

Representation of a Single-Masted Viking
Galley (Registration No. UCA4|844)
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October 5, 2017 

VIA EMAIL  
CONFIDENTIAL AND WITHOUT PREJUDICE 

 

 

Sears Canada Inc. (“Sears Canada”) 
222 Jarvis Street 
Toronto, ON M5B 2B8 
c/o Constance de Grosbois 
Director 
BMO Capital Markets 
Email: constance.degrosbois@bmo.com 
 
and 
 
c/o 
Greg Watson 
Senior Managing Director 
FTI Consulting as Court-Appointed Monitor 
Email: greg.watson@fticonsulting.com 
 
Dear Sirs/Madams: 

RE:  License Agreement dated December 19, 2002 

We are in receipt of your Notice to Disclaim or Resiliate an Agreement dated September 27, 
2017 (“Notice to Disclaim”) pursuant to section 32 of the Companies’ Creditors Arrangement 
Act (Canada) (the “CCAA”). We have also reviewed a redacted copy of the Asset Purchase 
Agreement dated September 29, 2017 between you and Canadian Tire Corporation, Limited (the 
“CT Agreement”).  

Under the CCAA, a Notice to Disclaim cannot be effective before 30 days after the day on which 
such notice is given. Sears Canada therefore remains subject to the Right of First Refusal 
obligations under the License Agreement dated December 19, 2002 (the “ROFR”), and Sears 
Canada has entered into the CT Agreement in contravention of the ROFR.  

As we indicated in our letter to you on August 30, 2017, we expect Sears Canada to abide by the 
ROFR provisions, and as such we require you to promptly provide an unredacted copy of the CT 
Agreement for our consideration. Upon receipt of this information, we will perform an 
expeditious review and advise whether we intend to exercise our right under the ROFR to elect 
to purchase the relevant assets under the same terms as set forth in the CT Agreement.   
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